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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 17,144) 
In re HUGH E. ALLEN. HPA Docket No. 34. Decided June 10, 1976. 


Soring — constituting cruel and inhumane treatment of horses — Sanction 


Where respondent sored, or caused to be sored, the two horses in issue herein, constituting 
cruel and inhumane treatment of said horses in violation of the Act, respondent is as- 
sessed a civil penalty of $1000 for each such violation, for a total of $2000. 

Victor W. Palmer, Administrative Law Judge. 

Gregory Cooper, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), 
Administrative Law Judge Victor W. Palmer filed an Initial Decision on 
March 12, 1976, in which he found that the respondent exhibited two 
sored horses in violation of the Act. The respondent appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to the Administrative Procedure Act has 
been delegated (37 F.R. 28475; 38 F.R. 10795). * 


* 


The office of Judicial Officer is a career position established pursuant to the Het of 
cont.... 
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Respondent requested oral argument before the Judicial Officer, 
which is discretionary (9 CFR 12.14-8). Since oral argument in this pro- 
ceeding would not serve any useful purpose, the request therefor is de- 
nied. 


Judge Palmer’s decision is abundantly supported by the record and is 
adopted as the Final Decision in this case. His findings are particularly 
entitled to weight inasmuch as he saw and heard the witnesses testify, 
and, therefore, was in the best position to determine which witnesses 
should be believed (see, e.g., In re Dr. Joe Davis, 35 Agriculture Deci- 
sions______ (HPA Docket No. 15, decided May 28, 1976)). 


Although Judge Palmer correctly excluded from consideration evi- 
dence that part of the soreness was caused by a boot or collar of the type 
permitted by the regulations then in effect, as stated in Jn re Dr. Joe 
Davis, supra: 


The regulations were subsequently amended effective August 21, 1975; and under 
the present regulations “[njo chain, boot, or other method or device shall be used 
with respect to any horse at any horse show or exhibition if such use causes the 
horse to be sored” (40 F.R. 36553; 9 CFR 11.2(b)). 


The Order issued in this case is identical to Judge Palmer’s proposed 
Order except that the effective date is changed in view of the appeal to 
the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


PRELIMINARY STATEMENT 


This administrative proceeding for recovery of civil penalties under 
the Horse Protection Act of 1970 (15 U.S.C. 1821-1831; hereinafter the 
“Act”) was commenced by a complaint filed on June 13, 1975, by the 
Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleges that, on 
November 13, 1974, at the 18th Annual Southern Championship Horse 
Show, Montgomery, Alabama, respondent showed and exhibited two 
horses which were “sored” in violation of the Act and regulations issued 
...cont. a 
April 4, 1940 (7 U.S.C. 450c450¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The Department's first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program). 
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thereunder (9 CFR 11.1-11.41). Respondent, by letter filed on July 7, 
1975, denied soring the horses and requested an oral hearing. 


Hearing was held before me on September 23, 1975, in Montgomery, 
Alabama, at which respondent appeared in person and upon review of 
the complaint admitted the following allegations. (Tr. 218-219) 


1. His name is Hugh E. Allen and he resides at 343 Old Peachtree 
Road, Lawrenceville, Georgia 30245. 

2. At all times material herein, he was the owner and trainer of the 
two horses, Delight’s Bay Copy and Preferred Equity. 


3. He showed and exhibited both of these horses in the events stated 
in the complaint at the 18th Annual Southern Championship Horse 
Show held on November 13, 1974, in Montgomery, Alabama. 


4. The 18th Annual Southern Championship Horse Show (hereinafter 
also referred to as the “Horse Show”) was a horse show to which horses 
had been moved in commerce. 


Respondent stated that the only allegations of the complaint he denied 
were those which allege, at the time exhibited and showed, either horse 
was “sored” within the meaning of the Act and the regulations. 


Complainant was represented by Gregory Cooper, Office of the Gen- 
eral Counsel, U. S. Department of Agriculture, Washington, D.C. Re- 
spondent appeared in person, and therefore, at the opening of the hear- 
ing, the nature of the proceeding was explained to him and he was ad- 
vised to raise questions respecting any point of procedure that might 
trouble him at any time during the hearing. (Tr. 1-7). 


At the close of the hearing, the time was set for filing proposed cor- 
rections to the transcript, and for the filing of proposed findings of fact, 
conclusions and briefs. Upon respondent’s request, these filing deadlines 
were subsequently extended. 


RULINGS ON PROPOSED FINDINGS OF FACT 
Complainant has proposed thrée findings and respondent has not pro- 
posed any. Complainant’s Proposed Finding of Fact 1 is adopted, but the 


others contain mixed factual findings and legal conclusions and are 
therefore not adopted in the form proposed. 


FINDINGS OF FACT 


1. (a) Respondent, Hugh E. Allen, is an individual residing at 343 Old 
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Peachtree Road, Lawrenceville, Georgia 30245. 


(b) Respondent, at all times material herein, was the trainer and 
the owner of the horse “Delight’s Bay Copy”. 


(c) Respondent, at all times material herein, was the trainer and 
the owner of the horse “Preferred Equity”. 


(d) The 18th Annual Southern Championship Horse Show, held in 
Montgomery, Alabama, was a horse show to which horses had been 
moved in commerce. ' 


2. The U. S. Department of Agriculture had assigned two Veterinary 
Medical Officers, Dr. H. E. Kendall and Dr. O. J. Fox, to the 18th An- 
nual Southern Championship Horse Show to detect and report violations 
of the Act. Both Dr. Kendall and Dr. Fox were licensed and highly quali- 
fied veterinarians with specialized training and experience in examining 
horses to determine whether they have been subjected to “soring” 
agents, methods or devices as specified in the Act and the regulations. 


3. Respondent, entered, showed and exhibited the horse, Delight’s 
Bay Copy, as Entry No. 248 in Class No. 10, at the Horse Show. The 
Class No. 10 event took place on the evening of November 13, 1974, at 
either 8:00 p.m. or 9:00 p.m. at the conclusion of which Dr. Kendall and 
Dr. Fox physically examined Delight’s Bay Copy and observed the 
following (Ex. 1, Ex. 2, Ex. 3, Ex. 7, Tr. 35-47, 71-72, 112-120, and 
129-130): 


(a) The horse had extensive granulomas on the pasterns of its front 
feet which showed signs of recent irritation demonstrated by a 
photograph taken at the time (Ex. 3). 


(b) Separate and apart from the irritated granulomas, the horse 
had an area sensitive to medium digital pressure on the rear of each 
front pastern located on each heel just above the coronary band and on 
the medial surface of the heel. The sensitive areas were located in ap- 
proximately the same spot for both feet. 


(c) The horse was in extreme physical distress and experienced 
physical pain when walking or otherwise moving. 


4. In the professional opinions of Dr. Kendall and Dr. Fox, each given 
separately, arrived at independently, and stated in terms of reasonable 
certainty, the sensitive areas described in finding 3(b) supra were caused 
by use of a chemical agent which was the productive and efficient agent 


1 “Commerce” is a term defined in the Act and in the regulations and there is no dispute 
that, under the applicable facts, this jurisdictional requirement has been met. (15 U.S.C. 
§ 1821(b)and9CFR§ 11.1(0)) 
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of Delight’s Bay Copy’s extreme physical distress and the physical pain 
the horse experienced when walking or otherwise moving. Dr. Fox fur- 
ther testified it was his opinion that the location of the sensitive areas at 
approximately the same place on each front pastern demonstrated that 
the chemical agent had been applied to affect the horse’s gait. (Tr. 125, 
lines 3-5) 


5. Respondent entered, showed and exhibited the horse, Preferred 
Equity, as Entry No. 249 in Class No. 15, at the 18th Annual Southern 
Championship Horse Show, Montgomery, Alabama. The Class No. 15 
event took place in the evening of November 13, 1974, at either 10:00 
p.m. or 11:00 p.m. at the conclusion of which Dr. Kendall and Dr. Fox 
physically examined Preferred Equity and observed the following (Ex. 4, 
Ex. 5, Ex. 8, Tr. 47-52, 71-72, 120-130 and 140): 


(a) The horse had very profuse granulomas on the posterior pas- 
terns of both front feet. 


(b) They located two areas in identical spots of the rear pasterns of 
both front feet which were productive of pain upon light digital pressure 
evidenced by the horse wincing and attempting to withdraw the foot and 
leg from the examiner’s hand. These spots were centrally located im- 
mediately above the coronary band junction (also described as the sulcus 
or “the pocket”) of both front pastern heels; so similarly located as to ap- 
pear to have been “almost done with precision”. (Tr. 125) 


(c) The horse was in extreme physical distress and experienced 
physical pain when walking or otherwise moving. 


6. In the professional opinions of Dr. Kendall and Dr. Fox, each given 
separately, arrived at independently, and stated in terms of reasonable 
certainty, the sensitive areas described in finding 5(b) supra, were 
caused by use of a chemical agent which was the productive and efficient 
agent of Preferred Equity’s extreme physical distress and the physical 
pain the horse experienced when walking or otherwise moving. Dr. Fox 
further testified it was his opinion that the location of the sensitive 
areas at approximately the same place on each front pastern demon- 
strated that the chemical agent has been applied to affect the horse’s 
gait. (Tr. 124, lines 3-5) 


7. Prior to being exhibited and shown, both horses had been passed as 
meeting the requirements of the Horse Show, by the “Show Vet”, Dr. 
James R. Crum, who had been employed by the sponsors of the show. 
Dr. Crum has no specific recollection of having personally inspected 
either of these horses and they may have been inspected instead by Dr. 
Robert Barner who was assisting Dr. Crum at the show. In fact, his only 
record that the horses had passed inspection was a list of the numbers of 








532 HORSE PROTECTION ACT 
Citeas 35 A.D. 527 


the horses which showed their numbers to be among numbers that were 
circled, rather than one of the “excused” horses whose numbers had been 
scratched through. The conditions of the show were such that the in- 
spection by Dr. Crum and Dr. Barner averaged about two minutes per 
horse, with opportunities available to present a horse for inspection dif- 
ferent than the one to be actually exhibited, or to apply a chemical agent 
to a horse’s pasterns between the time of the inspection and the show 
event itself; the horses were not reinspected by either the Show Vet or 
his assistant to rule out these possibilities. Dr. Crum further testified 
that a chemical agent could be applied to a horse which would be effec- 
tive as a soring agent and affect his gait in as little as five minutes time; 
but the time in which a chemical agent would take effect would vary 
from horse to horse with a younger horse generally being affected more 
quickly than an old one, and the effective span of such chemicals upon 
application ranges from five minutes to five days. 


8. The testimony of Dr. Crum is not in any significant way incon- 
sistent with the findings and opinions of Dr. Kendall and Dr. Fox set 
forth in findings 3, 4, 5 and 6 supra which are found to be credible, au- 
thoritative and accurate, and which are adopted and incorporated here- 
with as found and proven. 


9. The examination of neither horse included the use of a thermo- 
vision machine because the only trained operator in the State of 
Alabama, Dr. W. Monroe Thompson, Veterinary Officer for the U. S. 
Department of Agriculture, had official duties elsewhere which pre- 
cluded his attendance at the horse show on November 13, 1974. How- 
ever, thermovision is merely a diagnostic aid and not a substitute for the 
judgment of the trained veterinarian who physically examines a horse 
for signs of soring and who thereafter renders his opinion based upon a 
myriad of factual findings. Those relied upon by Dr. Kendall and Dr. Fox 
have been set forth in previous findings and constitute proper and ade- 
quate foundation for their opinions. 


10. Respondent both owned and personally trained each of the horses 
and had sole control of their physical well-being and the chemicals ap- 
plied to the horse’s pasterns were either personally applied by him or 
with his knowledge and at his direction within the five days prior to the 
horse show. 


CONCLUSIONS 


Respondent twice violated the Horse Protection Act of 1970 and the 
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assessment of civil penalties totaling $2,000.00 is warranted: 

1. (a) On November 13, 1974, respondent showed and exhibited at 
the 18th Annual Southern Championship Horse Show, the horse, De- 
light’s Bay Copy, which had been moved in commerce, as had others, to 
such show and which, at the time shown and exhibited, was sored for the 
purpose of affecting its gait by application, subsequent to December 9, 
1970, of a chemical agent to its front pasterns which it was reasonable to 
expect would result, and in fact did result, in physical pain to the horse 
when walking or otherwise moving, and which it was reasonable to ex- 
pect would cause, and in fact did cause, extreme physical distress to the 
horse. 


(b) Respondent was both owner and trainer of Delight’s Bay Copy 
with sole control over its physical well-being, and respondent, therefore, 
either personally applied the chemicals that sored the horse’s front pas- 
terns, or they were applied with his knowledge and at his direction. The 
appropriate civil penalty that is warranted in these circumstances for 
this violation is $1,000.00; the maximum civil penalty provided in the 
Act (15 U.S.C. 1825(a)). 


2. (a) On November 13, 1974, respondent showed and exhibited at 
the 18th Annual Southern Championship Horse Show, the horse, Pre- 
ferred Equity, which had been moved in commerce, as had others, to 
such show and which, at the time shown and exhibited, was sored for the 
purpose of affecting its gait by application, subsequent to December 9, 
1970, of a chemical agent to its front pasterns which it was reasonable to 
expect would result, and in fact did result, in physical pain to the horse 
when walking or otherwise moving, and which it was reasonable to ex- 
pect would cause, and in fact did cause, extreme physical distress to the 
horse. 


(b) Respondent was both owner and trainer of Preferred Equity 
with sole control over its physical well-being, and respondent, therefore, 
either personally applied the chemicals that sored the horse’s front pas- 
terns, or they were applied with his knowledge and at his direction. The 
appropriate civil penalty that is warranted in these circumstances for 
this violation is $1,000.00; the maximum civil penalty provided in the 
Act. (15 U.S.C. 1825(a)). 


The credible evidence in this proceeding compels the conclusion that 
both horses had been sored by use of a chemical agent. 


Each of the veterinarians who physically examined the horses for the 
Department of Agriculture were convinced of this to the point of 
reasonable certainty and there was virtually no other credible testimony 
which conflicted in any material respect. 
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The Show Vet called by respondent admitted that he did not specifical- 
ly recall either horse and his only basis for stating that they had not been 
excused from the events in which they competed was his copy of a list of 
entry numbers which showed their assigned numbers as having been cir- 
cled rather than scratched through. He did not know whether he had 
personally inspected either horse or whether the inspections were con- 
ducted by another veterinarian who was assisting him at the show. Even 
if the horse had been inspected by Dr. Crum personally, he admitted the 
conditions of the horse show’s conduct were such that it was possible for 
horses to be sored between his inspection of them and the commence- 
ment of the show classes in which they competed. He further admitted 
that control of the horses at the horse show was sufficiently loose to 
allow one horse to be presented for inspection whereas another one in 
fact would later compete. 


The testimony of the next witness called by respondent, Mr. E. T. 
Peevy, a retired barber, attested to respondent’s good reputation in the 
community, but since it is that of a friend without personal knowledge 
of the condition of either horse at the time it competed in the Horse 
Show, its probative value is negligible. 


There then followed two witnesses who admitted to being practiced in 
the use of chemicals to sore horses. Neither witness had physically 
examined Delight’s Bay Copy or Preferred Equity at the time of the 
Horse Show, nor was either a qualified veterinarian. The first, however, 
John A. Price, a steward for the Tennessee Walking Horse Breeders 
Association, did describe how chemical agents such as oil of mustard 
could affect a horse’s gait in precise relationship to the point on the 
pasterns where applied: 


“You can make him stride further, break lower, break higher, make many different 
degrees...” (Tr. 183, lines 22-23) 


Mr. Price further testified when questioned about “soring a horse in 
the pocket” (the point on the pasterns where Preferred Equity was found 
by the U. S. Department of Agriculture veterinarians to have been 
sored): 


“It would be my experience that if you sored a horse in the pocket, it would perhaps 
cause him not to break quite so high and make him stride a little bit further if he 
were sore.” (Tr. 195, line 23 through Tr. 196, line 1) 


The following witness, Mr. Willie Cook, who works as a horse trainer 
for respondent’s neighbor, had observed respondent training the two 
horses and noted in respect to Preferred Equity: 
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“He goes too high. 


* * * 


Q. You call him a big lick horse? 

A. Yes. 

Q. That is the horse you have got to work to keep his feet on the ground, so when you go to 
the show, he won’t be exhausted? 

A. That is right.” (Tr. 208, line 9 and lines 20-25) 


This testimony by respondent’s own witnesses supplies the reason for 
applying a chemical agent to the precise area where the horse, Preferred 
Equity, was found to be inordinately sensitive. 


Respondent served as his final witness and his testimony supplies the 
reason why his desire to win events was intense: 


“There is many people like me that have been spending anywhere from fifty to a 
hundred thousand dollars a year in this business...” (Tr. 225, lines 9-11) 


The conclusion that the horses were sored is solely based on the 
evidence that chemical agents were used to sore them. There was also 
evidence, and findings have been included in event deemed pertinent on 
subsequent appeal, that the horses had granulomas on their pasterns 
which as to one of them, showed signs of recent irritation. These ob- 
servations did not enter into the conclusions that the horses were sored 
since it was uncertain what had irritated the granulomas and the various 
elements contained in the statutory definition of a “sored horse” cannot 
be applied in vacuo. Furthermore, if as suggested by complainant’s 
witnesses, the device that produced the irritation was in fact a boot or 
collar of a type specifically authorized by the regulations (9 CFR § 11.3), 
it could not, in my opinion, now be construed in this adjudicatory 
proceeding to be cruel or inhumane device—a requisite of the statutory 
definition. 


It should be further noted that the material attached to respondent's 
brief, a photograph of a man on a horse and photocopies of a texttook on 
horses, have not been considered since they were not received in 
evidence at the hearing where the requirements of proper identification, 
authentication and relevancy may have precluded their receipt. 


ORDER 


Respondent, Hugh E. Allen, is assessed civil penalties of $2,000.00 
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consisting of $1,000.00 for each violation of the Act, which shall be pay- 
able to the Treasurer of the United States, by certified check or money 
order which shall be forwarded, within thirty (30) days from the effec- 
tive date of this order, to Gregory Cooper, Office of the General Counsel, 
United States Department of Agriculture, Room 2420, South Building, 
Washington, D.C. 20250. 


This Order shall be effective upon service on the respondent. 


(No. 17,145) 
In re CLYDEC. SOUTHERN. HPA Docket No. 53. Decided June 17, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the 
Act and regulations in the soring of a horse, constituting cruel and inhumane treat- 
ment of said animal. Respondent is assessed a civil penalty of $500.00. 

Thomas E. Bundy, for complainant. 

Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), in- 
stituted by the Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agri- 
culture, charging that respondent had violated the Act and the regula- 
tions issued thereunder (9 CFR 11.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations in the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 12.1 et seg.) and consents to the issuance of a 
specified order, containing findings of fact and conclusions and assess- 
ing a civil penalty of $500 based upon the allegations in the Complaint, 
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the order to become effective on the day upon which service of the order 
is made on respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Clyde C. Southern, hereinafter referred to as the respondent, is 
an individual residing at 410 West Portage Avenue, Muscle Shoals, Ala- 
bama 35660. 


(b) Respondent, at all times materials herein, was the owner of the 
horse known as “Racking Rocket”. 


2. Respondent, on or about September 25, 1975, at the Fourth Annual 
Racking Horse World Celebration, Decatur, Alabama, a horse show to 
which horses were moved in commerce, entered for the purpose of show- 
ing and exhibiting and showed and exhibited the horse known as “Rack- 
ing Rocket” as entry No. 561 in class No. 10, while said horse was 
“sored”, as that term is defined in the Act and the regulations. Said 
horse was “sored” by the use on the horse of a cruel or inhumane method 
or device, which would reasonably be expected to result in physical pain 
to said horse when walking, trotting, or otherwise moving, to cause ex- 
treme physical distress to the horse, or to cause inflamation. When ex- 
amined by United States Department of Agriculture veterinarians, said 
horse was sensitive in the pastern area of both forelegs and the length of 
the toes of both forefeet did not exceed the height of the heels by one 
inch or more. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 herein, re- 
spondent has violated section 4(b) of the Act (15 U.S.C. 1823(b)) and sec- 
tion 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order will be issued. 
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ORDER 


Respondent, Clyde C. Southern, is assessed a civil penalty of $500, 
which shall be payable by certified check or money order to the Trea- 
surer of the United States and forwarded to Thomas E. Bundy, Office of 
the General Counsel, Room 2422, South Building, United States 
Department of Agriculture, Washington, D.C. 20250, within 30 days 
from the date this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made on respondent. 


(No. 17,146) 


In re DR. JOE DAVIS. HPA Docket No. 15. Decided May 28, 1976. 


Soring—failure to prove—Request for relief denied 


Where complainant failed to prove that the horse in issue was sored by the respondent 
herein, the relief requested by complainant is denied. 
John A. Campbell, Administrative Law Judge. 


Alexander Samofal, for complainant. 
T. J. Carnes, Albertville, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding for the recovery of a civil penalty 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). It was 
instituted by a complaint filed November 20, 1974, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, alleging that the respondent 
showed and exhibited a “sored” horse in September 1972 at a horse show 
in violation of the Act and the regulations issued thereunder (9 CFR 11.1 
et seq.). 
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After a hearing, Chief Administrative Law Judge John A. Campbell 
filed an Initial Decision and Order on- January 30, 1976, in which he 
found that respondent’s horse was not sored, as that term is defined in 
the Act (7 U.S.C. 1821(a)). Chief Judge Campbell found that re- 
spondent’s horse wore leather bell boots at the show which were “legal” 
under the regulations (9 CFR 11.3(d)), and that the action of the bell 
boots and sand or dirt (resulting from a heavy rainfall shortly before the 
show) rubbing upon the horse’s pastern areas caused the irritation and 
soreness rather than illegal soring. Chief Judge Campbell also relied on 
other “minute” details, for example, evidence indicating that an infec- 
tion of the horse’s leg might have caused tenderness. ' 


Strong evidence was introduced by complainant to support the posi- 
tion that respondent’s horse had been intentionally sored by the person 
who cared for respondent’s horse. However, Chief Judge Campbell, who 
saw and heard the witnesses testify, accepted the evidence indicating 
that the soreness and tenderness were caused by other factors. Chief 
Judge Campbell’s findings as to the cause of the soreness is entitled to 
particular weight because “it is a ‘testimonial inference,’ or {primary in- 
ference,’ i.e., an inference that a fact to which a witness orally testified is 
an actual fact because that witness so testified and because observation 
of the witness induces a belief in that testimony * * * [as distinguished 
from] secondary inferences’ or ‘derivative inferences,’ i.e., facts to which 
no witness orally testified but which the examiner believed.” Davis, Ad- 
ministrative Law Treatise (1958), § 10.04, p. 22. 


Although an agency has power to differ with a trial judge’s findings of 
fact, they are entitled to weight, particularly where they are based on his 
observation of the witnesses. See the cases cited in Jn re American Com- 
modity Brokers, Inc., 32 Agriculture Decisions 1765, 1772 (1973), and 
Great Western Food Distributors v. Brannan, 201 F.2d 476, 479 (C.A. 
7), certiorari denied, 345 U.S. 997. In this case, there is no basis for dis- 
turbing Chief Judge Campbell’s findings of fact in view of the con- 
flicting evidence, particularly the conflicting evidence by the Depart- 
ment’s own veterinarians as to whether respondent’s horse was sored. 


Complainant argues that a violation occured even if the soreness was 
caused by the leather bell boots and the sand or dirt. However, in Sep- 
tember of 1972 when the alleged violation occurred, the regulations ex- 
pressly permitted leather bell boots such as were worn on respondent’s 
horse, and, therefore, the action of the “legal” boots, even if they caused 
1. Chief Judge Campbell erroneously gave some weight to the fact that respondent's horse 
performed poorly in the ring. An illegally sored horse may not perform well in the ring if 
the soring process was not skillfully done. However, this was such a slight factor in his 
decision that it does not affect the decision. 
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soreness, could not result in a violation. Complainant relies on the gen- 
eral language of the regulations that “[n]o chains, rollers, or other device 
or method shall be used with respect to any horse at any horse show or 
exhibition if such use causes the horse to be sored” (9 CFR 11.2(b)). But 
the following subsection of the regulations states that “[njo boots other 
than those permitted under § 11.3 shall be used on any horse at any 
horse show or exhibition” (9 CFR 11.2(c)); and § 11.3 expressly 
authorizes boots such as were worn by respondent's horse. The specific 
regulation as to permissible boots prevails over the general regulation 
(see, e.g., Fourco Glass Co. v. Transmirra Corp., 353 U.S. 222, 228-229; 
Ginsberg & Sons v. Popkin, 285 U.S. 204, 208; Atkins v. The 
Disintegrating Company, 18 Wall. 272, 302), and, therefore, soreness 
caused by legal boots cannot be regarded as a violation under the regula- 
tions then in effect. 


The regulations were subsequently amended effective August 21, 
1975; and under the present regulations “[njo chain, boot, or other 
method or device shall be used with respect to any horse at any horse 
show or exhibition if such use causes the horse to be sored” (40 F.R. 
36553; 9 CFR 11.2(b)). 


Complainant also contends that it is a violation of the Act to show or 
exhibit a horse that had been sored at any time after the date of the en- 
actment of the Act (December 9, 1970), even though the horse is fully 
recovered and shows no evidence whatever of the prior soring. Since I 
have not found that the respondent’s horse had been sored after 
December 9, 1970, there is no need to decide that issue. However, I dis- 
agree with complainant’s position. The Act provides that it is a violation 
to show or exhibit a horse which “is sored” (15 U.S.C. 1823(b))—not 
“which is or has been at any time after the enactment of the Act sored.” 
Complainant relies on the definition of soring in the Act, i.e., the Act 
provides that a horse shall be considered to be sored if after the enact- 
ment of the Act a blistering agent “has been” applied “which may 
reasonably be expected (A) to result in physical pain to the horse when 
walking, trotting, or otherwise moving, (B) to cause extreme physical 
distress to the horse, or (C) to cause inflamation” (15 U.S.C. 1821(a)). 


The use of the past tense in referring to when the blistering agent was 
applied was necessary because it would not normally be expected that 
the soring would occur during the exhibition—it would normally be ex- 
pected that the soring would occur several days prior to the exhibition. 
Significantly, the definition switches to the present tense when it refers 
to the pain, distress, and inflamation caused from the soring. If Con- 
gress had intended to impose a severe additional penalty for soring a 
horse, i.e., to preclude it from ever again being lawfully shown or ex- 
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hibited, it would have been easy for Congress to express that intent. 
Neither the language of the Act nor its legislative history reveals a Con- 
gressional purpose to impose such an additional penalty for the soring of 
a horse.’ 


In a future case, I would not reconsider my views as to this last issue 
unless the General Counsel of the Department signed the complainant’s 
brief to the contrary; and if I then decided to impose a penalty in such 
circumstances, I would do so only to permit a court decision as to the 
matter, indicating in my decision my extreme doubt as to the soundness 
of the position. 


For the foregoing reasons, the relief requested by complainant should 


be denied. 
ORDER 


The relief requested by complainant is denied. 


2. H. Rep. No. 91-1597, 91st Cong., 2nd Sess., p. 3, relied on by complainant, gives some 
very slight support to complainant’s construction of the Act, but this legislative history 
does not clearly reveal the Congressional purpose contended for by complainant. 
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(No. 17,147) 


In re WATERS AND LITCHFIELD, INC. I&G Docket No. 54. Decided May 
24, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against it for violations of the 
Act as found. Federal grading and acceptance services are withdrawn and denied to 
respondent for 30 days. 


John C. Chernauskus, for complainant. 
Jerome Medalie, Boston, MA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 1946, as 
amended (7 U.S.C. 1621 et seg.) and regulations promulgated there- 
under (7 CFR Part 50 et seq.) to withdraw Federal Meat Grading and 
Acceptance Services from respondent. A formal Complaint, signed by 
the Director, Livestock Division, Agricultural Marketing Service, was 
mailed to respondent on March 15, 1976, setting forth the allegations 
which constituted the grounds for this Administrative Proceeding and 
availing respondent the opportunity to answer said allegations. 


It being deemed desirable to the parties in this action to settle these 
matters, pursuant to section 50.21(b) a Stipulation and the terms of the 
following Consent Order were agreed to by the parties on May 13, 1976. 
A copy of that agreement is attached hereto and made a part hereof. 


In these circumstances, and consistent with the agreement of the par- 
ties: 


IT IS ORDERED THAT: 
542 
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1. Federal Grading and Acceptance Services are withdrawn from and 
denied to respondent or any other recipient of Grading and Acceptance 
Services with respect to any livestock or product(s) in which respondent 
has a contract or other financial interest for a period of thirty days 
commencing five days after the issuance of this Order. 


2. Each month, for a period of 12 months from the issuance of this 
Order, respondent shall provide the Meat Grading Branch with true 
copies of all contract awards and purchase orders it receives for products 
requiring Federal Certification, together with specific documentation 
verifying the said contracts were filled with certified product. 


A copy of this order shall be served on the complainant and re- 
spondent. 
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(No. 17,148) 


In re Mrs. EARL BADER. LAWA Docket No. 60. Decided June 17, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against her for violations of the 
Act and the regulations and standards issued thereunder in connection with her 
operations as a Class A dealer, as found herein. Respondent is suspended as a 
registrant under the Act for 21 days. 


Thomas E. Bundy, for complainant. 
Robert R. Roth, Galena, IL, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed April 
12, 1976, by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging respondent 
with various violations of the Act, and the regulations and standards is- 
sued under the Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which she admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 4.1 et seq.), and consents to the issuance of a specified 
order, containing findings of fact and conclusions based upon the alle- 
gations in the Complaint, the order to become effective on the day upon 
which service of the order is made on respondent. Complainant has 
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recommended that the order consented,to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Mrs. Earl Bader, hereinafter referred to as the respondent, is an 
individual residing at Scales Mound, Illinois 61075. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of breeding and raising dogs and de- 
livering for transportation, transporting or selling such dogs, affecting 
commerce, for compensation or profit, for research or teaching purposes 
or for exhibition purposes or for use as pets; 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class A dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards 
and agreed in writing to comply with their provisions. 


2. Respondent, on or about January 29, 1975, transported, offered for 
transportation, and caused to be transported, in commerce, from her 
dealer premises at Scales Mound, Illinois, to Garden City, New York, one 
dog and failed to keep and maintain records as required by the regula- 
tions, including one copy of ANH Form 18-6, revised, completed as re- 
quired by the regulations, accompanying said shipment. 


3. (a) Respondent, on or about May 26, 1975, transported, offered for 
transportation, and caused to be transported, in commerce, from her 
dealer premises at Scales Mound, Illinois, to Dedham, Massachusetts, 
two dogs in primary enclosures that were not well constructed and de- 
signed to protect the health and insure the safety of the animals con- 
tained therein. 


(b) Respondent, in connection with the shipment of dogs referred 
to in paragraph 3(a) above, failed to keep and maintain records as re- 
quired by the regulations, including one copy of ANH Form 18-6, re- 
vised, completed as required by the regulations, accompanying said 
shipment. 
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CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 3 herein, 
respondent has wilfully violated section 10 of the Act (7 U.S.C. 2140) 
and sections 2.75 and 2.100 of the regulations (9 CFR 2.75 and 2.100), 
and section 3.12(a) of the standards (9 CFR 3.12(a)). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from: 


1. Failing to keep and maintain records as required by the regula- 
tions, including one copy of ANH Form 18-5, revised, completed as re- 
quired by the regulations, accompanying each shipment of animals ac- 
quired, and one copy of ANH Form 18-6, revised, completed as required 
by the regulations, accompanying each shipment of animals sold or 
otherwise disposed of. 


2. Transporting or offering for transportation any animal or animals 
in a primary enclosure which is not well constructed and well ventilated 
and designed to protect the health and insure the safety of the animals 
contained therein. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of twenty-one (21) days. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective upon the day upon which service of the 
order is made upon the respondent. 
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(No. 17,149) 


In re EUREKA LIVESTOCK SALES, INC. P&S Docket No. 5155. Decided 
June 3, 1976 


Order dismissing complaint 


Thomas C. Heinz, for complainant. 
Thomas Kolker, lpswich, SD, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


Based upon the record in these proceedings, the complaint is hereby 
dismissed without prejudice. 


(No. 17,150) 


In re WILLIAM J. MANCHESTER. P&S Docket No. 5214. Decided June 10, 
1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against him for wilfull violations 
of the Act and regulations in connection with his operations as a dealer thereunder as 
set forth herein. Respondent is suspended as a registrant under the Act for 7 days. 


Allan R. Kahan, for complainant. 
L. P. Van Werden, Osceda, IA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
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stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that the respondent’s financial condition does not meet the require- 
ments of the Packers and Stockyards Act and that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Prior to hearing, respondent filed a financial statement with the 
Omaha, Nebraska office which was accepted as a true and accurate state- 
ment of respondents financial condition, and which showed respondent 
to be no longer insolvent. 


Respondent has filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure under 
the Rules of Practice (9 CFR 202.1 et seq.). and consents to the issuance 
of a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become effective on 
the sixth day after service upon respondent. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) William J. Manchester, hereinafter referred to as the respond- 
ent, is an individual whose address is Rural Route, Davis City, lowa 
50065. 


(b) Respondent is and, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets, as of July 
30, 1975. As of July 30, 1975, respondent had current liabilities totaling 
$98,834.59 and current assets totaling $81,968.88, resulting in an ex- 
cess of current liabilities over current assets of $16,865.71. 


3. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued checks 
and authorized a draft to be issued which were returned unpaid by the 
bank upon which they were drawn because respondent did not have suf- 








550 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 548 


ficient funds on deposit in the account upon which such checks and draft 
were drawn. 


Date of Date of No.of Head Amount of Purchased At 

Purchase Check/Draft Purchased Check Or From 

Draft 

TITI75 7/11/75 44Cattle $10,452.13 Grant City Livestock Market 
Grant City, Missouri 

Checks 

4/4/75 4/4/75 47 Cattle 5,167.22 Creston Livestock Auction 
Creston, lowa 

6/3/75 6/4/75 69 Cattle 12,027.20 Harrison County Livestock 
Market; Bethany, Missouri 

6/28/75 6/28/75 101 Cattle 16,987.85 Chillicothe Livestock Mkt. 
Chillicothe, Missouri 

7/11/75 7/11/75 52 Cattle 8,444.22 Creston Livestock Auction 


Creston, lowa 


(b) Respondent, on or about the dates and in the transactions 
specified above, purchased livestock in commerce and failed to pay, 
when due, the full amount of the purchase price for such livestock. 


4. Respondent, in connection with his business as a dealer, failed to 
keep account, records, and memoranda, which fully and correctly 
disclosed all transactions in his business as a dealer under the Act in that 
respondent failed to keep and maintain (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; and (2) an ac- 
curate record of the number and weight of livestock bought, sold, or 
otherwise disposed of each business day, the prices paid or received 
therefor, and the charges made for services. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 3 herein, respondent 
has willfully violated Section 312(a) of the Act (7 U.S.C. 213(a)), and Sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Finding of Fact 4 herein, respondent 
has violated Section 401 of the Act (7 U.S.C. 221), and Section 201.46 of 
the regulations (9 CFR 201.46). 


Inasmuch as the respondent has shown himself to be no longer in- 
solvent and has consented to the issuance of the order set forth below, 
and the complainant has recommended that such order be issued, the or- 
der will be issued. 
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ORDER 


Respondent shall cease and desist from: 


1. Issuing checks and drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks and 
drafts; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act including an accurate record of the number of live- 
stock bought, sold, or otherwise disposed of each business day, the prices 
paid or received therefor, and the charges made for services. 


Respondent is suspended as a registrant under the Act for a period of 7 
days. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,151) 


In re RAYMOND H. COIT, d/b/a INTERSTATE LIVESTOCK COMMISSION COM- 
PANY, and INTERSTATE LIVESTOCK ORDER BUYING Co., INC. P&S 
Docket No. 5281. Decided June 11, 1976. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for 
violations of the Act and regulations in connection with their operations as a market 
agency thereunder as set forth herein. Respondents are ordered to cease and desist 
from such violations. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
charging that respondents have wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consent to the issuance of 
a specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
sixth day after service upon respondents. Complainant has recommend- 
ed that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondent Raymond H. Coit, d/b/a Interstate Livestock Com- 
mission Company, hereinafter referred to as the individual respondent, 
is an individual doing business as Interstate Livestock Commission Com- 
pany with his principal place of business located at 229-230 Livestock 
Exchange, Oklahoma City, Oklahoma 73108. 

(b) Individual respondent, at all times material herein, was: 

(1) Engaged in the business of a market agency selling livestock 
on a commission basis in commerce, and 

(2) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on commission, in commerce. 

(c) Respondent Interstate Livestock Order Buying Co., Inc., 
hereinafter referred to as the corporate respondent, is a corporation 
with its principal place of business located at 228 Livestock Exchange 
Building, Oklahoma City, Oklahoma 73108. 

(d) The corporate respondent, at all times material herein, was: 

(1) Engaged in the business of a market agency buying 


livestock on a commission basis in commerce, and 


(2) Registered with the Secretary of Agriculture as a market 
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agency to buy livestock on commission, in commerce, but not registered 
as a dealer to buy and sell livestock. 


2. The individual respondent was notified in writing, on or about July 
14, 1972, by the Fort Worth Area Office of the Packers and Stockyards 
Administration, to correct particular practices regarding commingling 
and pooling of consigned livestock without the owner’s permission. 
Disregarding such notice, the individual respondent, on March 12, 1975, 
caused livestock to be commingled, without the owner’s consent; to wit, 
Moon Thompson, George Green and Vernon McRee consigned livestock 
to the individual respondent. Moon Thompson had consigned a total of 
nine (9) cattle, of which three (3) were commingled. George Green con- 
signed three head of cattle, of which two head were commingled with 
Moon Thompson's three head, and sold at auction as a group of five (5) 
head. Neither Green nor Thompson consented to the commingling. Mr. 
McRee had consigned six (6) cattle, of which five (5) were sold as a group 
and one (1) sold separately. 


3. The individual respondent made payments for livestock which 
were not made on actual weights. Mr. Green’s two head of cattle had 
been separately weighed and found to be 1,235 pounds. Mr. Green’s two 
head of cattle were then weighed with Mr. Thompson’s three head of cat- 
tle, and a total weight of 3,195 pounds was stamped on scale ticket 
22311A. Mr. McRee’s group of five cattle and the group of five cattle 
made up of the commingled cattle of Mr. Green and Mr. Thompson were 
both sold. Mr. McRee was incorrectly paid on the five cattle belonging to 
Thompson and Green. Mr. Thompson was paid for the difference in 
weight between Mr. Green’s two head of cattle and the weight stamped 
on scale ticket 22310A, 2,180 pounds, which was the weight of Mr. 
McRee’s cattle. Mr. Thompson was underpaid by 1,015 pounds and-Mr. 
McRee was overpaid by 1,015 pounds. Thus, neither Mr. Thompson nor 
Mr. McRee were paid on the basis of the actual weight of the livestock 
they had consigned. 


4, The individual respondent kept incorrect and inaccurate records in 
that: 


(a) The account of sale from the individual respondent to Ronald 
Rosenfelt of April 28, 1975, showed an incorrect auction selling charge 
of $4.40 and a selling commission of $10.95. As only eleven (11) hogs 
passed through the auction ring at a fee of $.20 per head, the correct auc- 
tion selling charge should have been $2.40, and thus an overcharge of 
$2.00 was recorded. The selling commission should have been $10.50, 
and thus a $.45 overcharge was recorded. 


(b) The account of sale from the individual respondent to “In- 
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terstate Ag” of May 1, 1975, stated an incorrect charge of $2.10 for auc- 
tion selling services. As the hogs were passed through the auction in one 
group of three, one group of two and two single heads, the correct charge 
should have been $1.60, and thus an overcharge of $.50 was made. 


(c) The account of sale from the individual respondent to “TAMDA” 
of February 18, 1975, stated an inaccurate charge of $2.70 for auction 
selling services. As the hogs passed through the auction as one group of 
five, one group of two and two singles, the correct charge should have 
been $2.00, and thus an overcharge of $.70 resulted. 


(d) The account of sale from the individual respondent to “In- 
terstate TAMDA” of February 18, 1975, stated an incorrect and inac- 
curate charge of $16.20. As only 27 of the hogs were sold at auction, the 
correct auction selling charge should have been $5.40, and thus an over- 
charge of $10.80 was made. 


5. The individual respondent on the times and places mentioned in 
paragraph IV above did cause a misapplication and discriminatory ap- 
plication of Tariff to occur. 


6. The corporate respondent purchased livestock as a dealer without 
notifying the Secretary of Agriculture of the change in the character of 
its business within ten (10) days after making such change. 


7. The corporate respondent, on or about the dates and in the trans- 
actions set forth below, did consign livestock in false and misleading 
names. 


(a) On January 21, 1975, the corporate respondent purchased 45 
hogs from Texas Agricultural Marketing and Development Association, 
hereinafter referred to as TAMDA, and after shipment to Oklahoma 
City, Oklahoma, the hogs were consigned for sale to the individual 
respondent in the false and misleading name of “Interstate TAMDA”. 
The shippers’ proceeds check issued by the individual respondent to “In- 
terstate TAMDA” was deposited to the account of the corporate respond- 
ent. 


(b) On April 21, 1975, the corporate respondent purchased 69 hogs 
from Ag Markets, Inc., and after shipment to Oklahoma City, 
Oklahoma, the hogs were consigned for sale to the individual respondent 
in the false and misleading name of “Interstate Ag.” The shippers’ 
proceeds check issued by the individual respondent to “Interstate Ag” 
was deposited to the account of the corporate respondent. 


(c) On April 28, 1975, the corporate respondent purchased 104 
hogs from TAMDA, and after shipment to Oklahoma City, Oklahoma, 
were consigned to the individual respondent. Both the owner’s receipt 
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and the account of sale indicate that the hogs were sold for TAMDA. 
However, the shippers’ proceeds check issued by the individual respond- 
ent to TAMDA was deposited to the account of the corporate respond- 
ent. 


8. (a) The corporate respondent, as a market agent, in relation to the 
transaction referred to in paragraph VII(a) above, did repurchase all 45 
of the hogs and placed them on order charging their customer a buying 
commission of $.75 per head, without proper accounting to its principal. 


(b) The corporate respondent, in relation to the transaction 
referred to in paragraph VII(b) above, did repurchase 61 of the hogs and 
placed them on order to several of their customers collecting a $.75 per 
head buying commission, without proper accounting to its principal. 


(c) The corporate respondent, in relation to the transaction referred 
to in paragraph VII(c) above, did repurchase 74 of the hogs and placed 
them on order charging their customer a buying commission of $.75 per 
head, without proper accounting to its principal. 


(d) On March 25, 1975, the corporate respondent purchased 19 
hogs from Ag Markets, Inc., and consigned them to the individual 
respondent. Thirteen of the 19 hogs were repurchased by the corporate 
respondent and put on order to their customers with a $.75 per head 
buying commission added, without proper accounting to its principal. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the individual 
respondent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.58 of the regulations (9 CFR 201.58). 


By reason of the facts found in Finding of Fact 3 herein, the individual 
respondent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.55 of the regulations (9 CFR 201.55). 


By reason of the facts found in Finding of Fact 4 herein, the individual 
respondent has violated sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a) and 221) and section 201.43 of the regulations (9CFR 
201.44). 


By reason of the facts found in Finding of Fact 5 herein, the individual 
respondent has violated sections 305, 307 and 312(a) of the Act (7 U.S.C. 
206, 207(f), 208 and 213(a)) and section 201.24 of the regulations (9 CFR 
201.24). 
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By reason of the facts found in Finding of Fact 6 herein, the corporate 
respondent has violated sections 303, 307 and 312(a) of the Act (7 U.S.C. 
203, 208 and 213(a)) and section 201.13(a) of the regulations (9 CFR 
201.13(a)). 


By reason of the facts found in Finding of Fact 7 herein, the corporate 
respondent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.53 of the regulations (9CFR 201.53). 


By reason of the facts found in Finding of Fact 8 herein, the corporate 
respondent has violated section 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.44 of the regulations (9CFR 201.44). 


Inasmuch as the respondents have consented to the issuance of the or- 
der set forth below, and the complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


The individual respondent shall cease and desist from: 


1. The commingling of consigned livestock without: the expressed con- 
sent of the owners; 


2. Selling of any livestock which is not made on the actual weight of 
the livestock; 


3. Keeping of inaccurate or incorrect records; 
4. Misapplying any tariff in a discriminatory fashion. 
The corporate respondent shall cease and desist from: 


1. Purchasing livestock in commerce, as a dealer, when not registered 
with the Secretary of Agriculture as such; 


2. Failing to notify the Secretary of Agriculture, within a ten-day 
period, after making any change in the nature of the business; 


3. Consigning livestock in false or misleading names; and 


4. Buying back company owned livestock for the account of others 
without proper accounting to principal. 


Respondents, both individual and corporate, shall keep accounts 
records and memoranda that fully and correctly disclose all transactions 
in their businesses under the Act, including true and correct accounts of 
sale. 
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This order shall become effective on the sixth day after service thereof 
upon the respondents. Copies hereof shall be served upon the parties. 


(No. 17,152) 


AGRI-LINK, INC. v. J. D. SHULTZ, ALBERT BRAWAND, MILAN H. BEVER, 
and JAMES HARMON. P&S Docket No. 5101. Decided June 14, 1976. 


Order of Dismissal 


This order is issued in accordance with the facts and circumstances set 
forth herein. 
Robert M Johnstone, McMinnville, OR, for complainant. 
John F. Hunnicutt, St. Helens, OR, for respondent J.D. Sholtz. 
Dick Margruder, Clatskanie, OR, for respondent Albert Brawand. 
Walter D. Nunley, Medford, OR, for respondent Milan H. Bever. 
Respondent James Harmon, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by a complaint filed 
on January 10, 1974, in which the complainant claimed reparation in 
the amount of $200,000. Complainant alleged in substance that re- 
spondents Shultz, Brawand, and Bever, and one Louis Rivas, conspired 
to defraud complainant in the sale of certain cows and calves by 
misrepresentations “prior to and during the sale of said cattle.” On 
February 12, 1974 complainant filed a letter “to request that you add 
Mr. James Harmon as a respondent.” 


Louis Rivas was not served because he was determined not to be 
engaged in business as a stockyard owner, market agency or dealer, sub- 
ject to the jurisdiction of the Secretary under the Act. Copies of the com- 
plaint and of the investigation report prepared by the Packers and 
Stockyards Administration of the Department and filed in the 
proceeding pursuant to section 202.40 of the rules of practice (9 CFR 
§202.40) were served upon respondent Shultz on November 25, 1974, 
and on the other respondents on November 23, 1974. A copy of the in- 
vestigation report was served on complainant on November 29, 1974. 
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Copies of a supplement to the report were served on the parties in 
December 1974, on Shultz on December 9, on complainant on December 
10, on Bever on December 11, and on Harmon and Brawand on Decem- 
ber 18. 


Respondents timely filed answers in which they denied the allegations 
of the complaint; Bever and Harmon affirmatively alleged that they sold 
cattle only to Brawand, not to complainant. 


An oral hearing as requested by the parties was held in Portland, 
Oregon, on November 11, 1975, before Arno Reifenberg, Office of the 
General Counsel of this Department. Complainant was represented by 
Robert M. Johnstone, Esq., McMinnville, Oregon. Respondent Shultz 
was represented by John F. Hunnicutt, Esq., St. Helens, Oregon. 
Respondent Brawand was represented by Dick Magruder, Esq., Clat- 
skanie, Oregon. The only witnesses who testified were David Roy 
Waters, D.V.M. and Roger Dumdi, and Shultz and Brawand; 39 exhibits 
were received in evidence. Complainant and respondent Shultz filed 
suggested findings of fact and briefs. 


At the beginning of the oral hearing, complainant moved to dismiss 
the complaint as to respondents Harmon and Bever. Accordingly, the 
complaint is hereby dismissed as to them. 


The record in this proceeding is confusing and full of contradictions. 


It appears, but is not clear, that complainant’s business at all times 
material herein was to own livestock which was cared-for by in- 
dependent contractors who were compensated on a profit-sharing basis. 


Louis Rivas, in an affidavit, Exhibit VII-A of the investigation report 
prepared by the Packers and Stockyards Administration and filed 
herein, stated that in May or June, 1973, he contacted one “Barry 
Brigham of Agri-Link about taking cows on a lease arrangement,” that 
Brigham said that he would have other agents of complainant contact 
him, that one Bill McGinnis called him and promised to send one Stanley 
Price to meet him, and that over the summer of 1973 he and Price met 
several times and he and Brigham talked “about leasing grass on a per 
head per month basis.” 


Stanley Dean Price, in another affidavit, Exhibit IV of the in- 
vestigation report, stated that from March to December of 1973, he was 
Regional Field Manger of complainant, “which involved handling con- 
tracts with ranchers who had breeding herds and cow and calf 
operations,” reporting at least weekly to Bill McGinnis, Vice-President 
of complainant in charge of production. Price stated that the home office 
of complainant advised him to contact Rivas, and that it was his “respon- 
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sibility to check out the suitability of Rivas to lease the cows under con- 
tract to” complainant. Price stated that he advised McGinnis that Rivas’ 
ranch was suitable, and that an investigation of Rivas’ financial 
situation was begun. 


Rivas states further in his affidavit that he read an advertisement of 
J. D. Shultz in a newspaper “offering to sell cows” and talked to Shultz 
and called Brigham “about Shultz and the cows he offered for sale.” 


McGinnis, in his affidavit, Exhibit II-A of the investigation report, 
stated that on August 4, 1973, Rivas called him “to inform us that he 
was aware of advertisement offering 700 breeding cows for sale at $550 
each and to offer to lease the cows from Agri-Link on our fall calving 
program breeding herd contract. .. . On August 6th I authorized Stan 
Price to make inquiry into the quality and value of the cows brought to 
our attention by Louis Rivas and the suitability of Rivas to leas the cat- 
tle under contract.” 


In his testimony at the oral hearing Shultz stated that Rivas first con- 
tacted him in July. Exhibit VI-A of the investigation report is a letter 
dated August 8, 1973, from Shultz to “Agri-Link Enterprises, c/o Barry 
Brigham,” reading, “In response to our telephone conversation of August 
8, 1973, the following information is offered, in regards to the present 
and future possibilities of my purchasing cattle for your Company.” The 
letter goes on to make statements relating to Shultz’s education and ex- 
perience, and to name references. 


Shultz, in his affidavit, Exhibit VIII-B of the investigation report, 
states that on or about August 20, 1973, he received a phone call from 
Rivas “who told me he represented Agri-Link. ... He was answering my 
advertisement in a newspaper offering to sell cows and calves. At his 
request I went to his home in Portland, Oregon where we discussed his 
buying cows from me for Agri-Link. At Rivis (sic) home, he called a party 
by phone and turned the phone to me. That party said he was Barry 
Brigham, Executive Vice-President of Agri-Link. He said he was in- 
terested in buying fall calving cows or cow and calf pairs for Agri-Link. I 
quoted a price to him of $575.00 per cow or cow with calf on a set of 
cattle in Clatskanie, Oregon. Brigham told me he would have an Agri- 
Link representative come look at those cows.” 


Shultz continued, in his affidavit, “On or about August 21, 1973 I 
talked to Stanley Price who told me he was an Agri-Link representative. 
I described the cows I had located near Clatskanie and priced them to 
him at $575.00. Price agreed to come look at them. 


“On or about September 6, 1973 Stanley Price flew into the Portland 
Airport where I met him. He went with me to look at 120 cows and some 
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calves that were owned by Albert Brawand, Scappoose, Oregon. I sold 
107 of those to Price at $575.00 per unit. Price was buying as Agri-Links 
(sic) agent.” 


Price continued, in his affidavit, “my contacts . . . led me to believe 
that Louis Rivas would check out okay financially. Consequently, I ad- 
vised J. D. Shultz to go ahead with his buying of the cows.” 


Rivas continued, in his affidavit, “Though we had not made any 
definite verbal or written agreement to then, in the first week or so in 
September 1973, Agri-Link shipped in at least two loads of cows to my 
place near Yamhill . . . . The cows delivered to me for Agri-Link were 
bought by Jerry Shultz.” 


McGinnis continued, in his affidavit, “On August 14 Stan Price report- 
ed to me that his investigation of the ranch...indicated that Louis 
Rivas would be a satisfactory participant and that Jerry Shultz was 
buying cows to place under this contract with Rivas and that until the 
lease agreement feeding contract was signed, completed with Rivas, the 
cows would be fed and cared for at his ranch on a per head per month 
basis. The financial investigation of Louis Rivas proceeded thereafter 
until early November.” 


Shultz continued, in his affidavit, “On September 8, 1973, myself, 
Stanley Price, and Albert Brawand flew to Boise, Idaho, and drove to 
Notus, Idaho, where Jim Vandeberg showed us a set of 182 cows which I 
priced to Stan Price at $600.00 per cow or cow and calf pair. While we 
were looking at those cattle, Price agreed to buy them for Agri-Link at 
$600.00... Isent no invoice to Agri-Link, to Rivis (sic), or Price on these 
two sets of cows before I was paid on September 17th. The cows at Clat- 
skanie were shipped Rivis (sic) and the cows at Notus were shipped to 


Fred Gilbert, Bliss, Idaho.” 


McGinnis continued, in his affidavit, “In meeting with Stan Price at 
Boise August 28 and reviewing our field operations of the various mat- 
ters I instructed Price to complete the financial investigation of Louis 
Rivas and if appropriate complete the lease contract during the month of 
September. As I now recall, in that discussion with Price at Boise he in- 
dicated to me that 108 cows had been purchased for Agri-Link by Shultz 
and were in the process of being delivered to Louis Rivas’ ranch. I do not 
recall whether or not Agri-Link had to that time made payment for 
those cows. My primary concern was that the financial inquiry into 
Louis Rivas’ background be completed and the lease agreement contract 
be signed if warranted. September 11 in a phone conversation with Stan 
Price he told me Jerry Shultz had bought fall calving cows at $600 
each to go on the Louis Rivas agreement. I told Price that that cost was 
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excessive and to close down Shultz buying-at that amount.” 


Price continued, in his affidavit, “I saw the first load of cows that were 
delivered, and they appeared to meet our requirements. After ap- 
proximately 200 cows had been brought by Shultz it became apparent 
that he was paying too much for them, as high as $600.00. Both Mr. 
Fitzhugh and Mr. McGinnis complained about this. I immediately con- 
tracted J.D. Shultz and told him to stop buying altogether, as the cows 
were running much too high. He was to wait until he heard otherwise 
from me before resuming his buying. However, he went ahead and con- 
tacted the home office on his own and obtained approval from Fitzhugh 
or someone, to continue. [Underling added] Consequently, he proceeded 
to buy additional cows without my authorization. In fact, I never had 
any further contact with Shultz after this.” 


Exhibit VI-D of the investigation report is a letter dated September 
26, 1973, from H. A. Fitzhugh, Executive Vice-President of com- 
plainant, to Shultz, reading as follows: 


Our records indicated that to date you have purchased 365 cows, some with calves 
at side, for Agri-Link Corp. and its assignees. Specifically, these purchases include: 


Delivery No. Price per 

Date Cows Unit * Destination 
9/14/73 107 $575 L. Rivas, Yamhill, Oregon 
9/22/73 76 $575 L. Rivas, Yamhill, Oregon 
9/15/73 182 $600 B. Newcomb, Bliss, Idaho 


*Includes agent’s fee for location and purchase of cows. 


Payment for these purchases and your agent’s fee have been forwarded to your ac- 
count in the U.S. National Bank, Clatskanie, Oregon. 


In our position as a manager of public investments, we are required to maintain cer- 
tain records and to follow business procedures more detailed than those necessary 
for private individuals. We require on all cattle purchases for our account an 
itemized statement indicating: (1) a description of cattle (.g. in the case of cows: 
number of each breed type with approximate age and pregnancy status; number of 
pairs should be given separately for those with steer, bull and heifer calves), (2) ac- 
tual original purchase price for cattle, (3) expenses you have paid and for which we 
will not be billed separately, broken down as transportation, costs of treatment (in- 
cluding pregnancy checks), medicine, chute charges, etc., and (4) your agent's fee. 
Ordinarily we require that this statement be received in our office before payment is 
authorized. In special circumstances, I wili authorize payment on delivery of cattle 
purchased to our specifications on the condition that an itemized statement (as 
described above) is in the mail to our office. 


It is our standard policy to pay the original purchase cost for the cattle and a 
separate agent’s fee to cover the cost of locating, selecting and arranging for 
delivery of cattle. Under no circumstances will we place an order for cattle when the 
agent’s fee for locating and purchasing cattle is included as part of the quoted pur- 








562 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 557 


chase price of the cattle because this precludes certain deductions on the purchase. 
Moreover, we are now and will be in the future buying in such volume that we ex- 
pect and receive substantial discounts on agent’s fees. 


With this general policy, you will understand my concern about the current 
situation where you are buying approximately 1,400 fall calving cows for our ac- 
count. It is my understanding that you have charged and averaged fee of $15 per 
cow (or pair) purchased to date. On a purchase of 1,400 head, this will be a total fee 
of $21,000. I feel that this is excessive. 


I have questioned Stan Price about the agreement he made with you. He understood 
that you ordinarily charged between “$1 and $10” for locating and purchasing cows, 
depending on your expenses. He also understood that the order had a fixed top price 
of $575 per cow. In fact, I had projected an absolute top average price of $550 per 
cow (or pair) before the market began to drop. This average should be even lower 
today. 
Although we are satisfied with the quality of the cattle in terms of productivity, 
health, etc., the purchase price for 182 cows (or pairs) was above the top limit placed 
on the order. Furthermore, your agent’s fee exceeds the range represented to Stan 
Price. Putting these two together, we must find a way to cheapen the cost of cattle. 
Our requirements for continuation of the order for fall calving cows are as follows: 
1. Itemized statements will be provided as outlined in paragraph 2 of this 
letter. Specifically, this statement will distinguish between the price 
negotiated for cattle, any expenses and your fee. 
2. The sharp drop in both fat and feeder cattle prices should be reflected in 
lower cow prices as well; thus the ceiling on cow purchase price plus your fee 
will be decreased from $575 to $550. We expect such cows to be of the same 
quality, size and condition and pregnancy status as previously delivered. 
3. Your fee averaged over the total number of cows (or pairs) finally pur- 
chased will be with in the “$1 to $10” range originally quoted. We recognize 
that there may be some variation from load to load depending on your ex- 
penses but the overall average should not exceed $10. 


If for any reason you feel that these conditions cannot be met, please suspend our or- 
der until Stan Price or I have approved any alterations to these conditions. [Italics 
added] 


We look forward to continued mutually profitable transactions with you. 


Shultz testified at the hearing, that he and Brawand thereafter sold a 
large number of animals to complainant, that it was understood between 
him and complainant’s agents that he owned such animals and offered 
them for acceptance or rejection after inspection by complainant's 
agents, that some of such animals were rejected by complainant’s 
agents, that in at least one transaction he sold animals to complainant 
for less money than he paid for them, and that he submitted false in- 
voices to complainant, which were known by the agents of complainant 
whe received them to be false, on the understanding that complainant 
-needed such false invoices for some purpose which did not understand, 
having something to do with its sales of securities to the public. 
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Rivas continued, in his affidavit, 


Thereafter until about October 15, 1973, Shultz bought cows which were delivered 
to me. The total number of head I received from them was well over 1,000 head of 
cows and I don’t know how many calves. I believe they hauled in 1,016 or 1,018 
cows plus they bought about 9 cows from me acting for Del Coursey and they ship- 
ped 135 cows from the Wagontire Ranch in November. 

At least 1,000 cows were delivered to me from September 9 to October 15, 1973, for 
Agri-Link. Stan Price came to my places and inspected those cows and told me he 
did not like one or two Brahama cross and 5 or 6 Holstein cross cows. 


Stand Price told me to refuse to accept any cows that I did not like, that I should 
have them returned on the trucks that brought them. I did not refuse any. 


After several loads of cows had been delivered to me, Albert Brawand came to my 
place with Jerry Shultz to look at the cows. Shultz told me that he had to have 
Brawand’s help in paying for those cows until he could collect from Agri-Link. 

In October (or earlier either) I had only a few hundred bales of hay on hand and had 
tried several places to borrow money to buy feed for those cows. I tried to borrow 
from Crocker National Bank, . . . but was turned down because the bank couldn’t 
loan to Oregon residents. 


I had given a financial statement to Stan Price in about August 1973 before the first 
cows were delivered to me. After the cows were delivered on November 3, 1973, I 
signed Agri-Link’s Breeding Herd Agreement contract and Stan Price signed for 
Agri-Link in my presence. I had planned on a grass lease arrangement but Price told 
me November 3 that the Agri-Link office people had decided to put me on their 
breeding herd agreement instead. He told me that they decided that just the night 
before he came to me on November 3. 
Price continued in his affidavit, “All along Louis Rivas kept telling me 
that his finances would be approved. However, they never seemed to get 
final clearance. As far as getting Louis Rivas’ signature on the Breeding 
Herd Agreement is concerned, Mr. Fitzhugh suggested that I get this 
done as the cows are already being bought.” 


Early in November, the animals in question, owned by Agri-Link and 
located on the Rivas property, were found to be in a distressed condition. 
McGinnis stated in his affidavit, “I went to the Louis Rivas ranch where 
I found that the livestock were in extremely poor condition, were badly 
in need of adequate feed, pastures were eaten out or grazed over. .. .At 
that time Rivas informed me that he had 2,300 acres that he was using 
to pasture our cattle. Of this 420 acres were forest land and the balance 
in permanent or temporary pasture. At the Yamhill location, . . . the 
grass was completely eaten to the ground and the cattle could not 
possibly survive on the feed in the pasture. At the Sheridan location, . . . 
the feed and pasture available was short, the cattle would need ad- 
ditional hay to maintain themselves. At the Willamina location, . . . the 
feed and pasture available was short, the cattle would need additional 
hay to maintain themselves. At least 50% of the cattle I saw were old 
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cows, that is, 8 or 9 years older. The majority showed signs indicating 
they have not received an adequate supply of feed, that is, they carried 
very little fill, were shrunken out and in a distressed condition. It was 
my judgment that the condition of the cattle was completely un- 
satisfactory and that there was inadequate feed to sustain them... .” 


The complaint filed on Januray 10, 1974, is signed by McGinnis, and 
names as respondents, Shultz, Brawand, Rivas and Milan H. Bever. It 
alleges that the named respondents “conspired to defraud Complainant 
in the sale of certain cows and calves by misrepresenting to Complainant 
the acutal quality, number, condition and age of said cows and calves 
prior to and during the sale of said cattle.” As previously stated, on 
February 12, 1974, complainant by counsel of record in this proceeding, 
filed a letter “to request that you add Mr. James Harmon as a re- 
spondent” in the proceeding. Complainant contended at the oral hear- 
ing, and in post-hearing findings of fact and reply to respondents’ find- 
ings of fact, that Shultz was acting in all transactions material herein as 
complainant’s agent and order buyer to purchase cattle for complain- 
ant on commission. Shultz testified in substance that all transactions 
between him and Agri-Link were sales, that he sold the animals to Agri- 
Link, and that all such animals were inspected by agents of Agri-Link 
before being accepted. 


Complainant's agents with whom Shultz dealt, did not testify at the 
hearing, and their affidavits are inconclusive about this issue, and 
testimony at an oral hearing is generally entitled to greater weight than 
an affidavit. Driver v. Clark, 33 A.D. 670 (1974). In view of this, and 
McGinnis’ statements in his affidavit about the feed available to the 
animals on Rivas’ property, we must conclude that complainant has not 
borne its burden of proof that its losses in connection with the cattle 
were due to wrongdoing on the part of respondents Shultz and Brawand. 
Accordingly, the complaint must be and is hereby dismissed. See 
Whitaker v. Cullen, 34 A.D. 1557 (1975); Preston v. Melady Bros‘, 34 
A.D. 1543 (1975); Sievers v. Melady Bros., 34 A.D. 1550 (1975). 


This order is the same as an order issued by the Secretary of 
Agriculture, being issued pursuant to delegated authority, 7 CFR §2.35, 
as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. 
See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 Ed., Ap- 
pendix, Page 550). 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On complainant’s right to judicial review hereof, see United States v. 
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ICC, 337 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 17,153) 
In re BILLy D. PARRISH. P&S Docket No. 5261. Decided June 14, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in connection with his operations as a dealer thereunder as set forth 
herein. Respondent is ordered to cease and desist from said violations. Further, 
respondent is suspended as a registrant under the Act for 15 days and thereafter until 
in full compliance with the bonding requirements thereof. 

Allan A. Toubman, for complainant. 

Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 

Respondent on May 10, 1975, filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.). and consents to the issuance 
of a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recommended 
that the order consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. (a) Billy D. Parrish, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at 16875 Excelsior 
Drive, Laton, California 93242. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued drafts 
which, at respondent’s request, were returned unpaid upon presentation 
by the bank upon which they were drawn. 


Date of 

Pur- No. of Purchase Purchased At or Date of Amount 
chase Head Price From Draft of Draft 
8/6/74 11 $1,385.75 California Livestock 8/13/74 $1,802.52 


Marking Association 
Madera, California 
8/13/74 13 1,416.77 California Livestock 
Marketing Associati- 
on 
Madera, California 
8/20/74 8 1,152.03 California Livestock 8/20/74 1,152.03 
Marketing Associati- 
on 
Madera, California 
9/2/74 3 376.56 California Livestock 9/3/74 376.56 
Marketing Associati- 
on 
Madera, California 


(b) Respondent, in connection with the transactions set forth in 
paragraph (a) above, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 

(c) As of the date of the issuance of this complaint, respondent has 
failed to pay for the livestock purchases set forth in paragraph (a) above. 


3. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
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November 15, 1974. Notwithstanding this termination, the respondent 
has engaged in business as a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and regulations. 


CONCLUSIONS OF LAW 


By reason of the facts found in findings of fact 2 herein, respondent 
has wilfuily violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in findings of fact 3 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


In as much as the respondent has consented to the issuance of the or- 
der set forth below, and the complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 
(a) Failing to pay, when due, the full purchase price of livestock purchased in commerce, 
(b) Failing to promptly honor drafts upon presentation, 


(c) Issuing checks or drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds, to pay such checks or drafts, on deposit in the 
bank accounts from which such checks or drafts are to be paid. 

(d) Engaging in any business in commerce, in any capacity, for which bonding is 
required under the Packers and Stockyards Act and the regulations issued thereunder, 
without filing and maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act for a period of fifteen days and 
thereafter until he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he has complied with such requirements, 
a supplemental order will be issued in this proceeding terminating the suspension after the 
expiration of the fifteen day specified period of suspension. This order shall become ef- 
fective on the sixth day after service thereof upon the respondent. Copies hereof shall be 
served upon the parties. 
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(No. 17,154) 


In re JOHNNY DIETRICH. P&S Docket No. 5271. Decided June 17, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for wilfully 
violating the Act and regulations in failing to comply with the bonding requirements 
thereof. Respondent is ordered to cease and desist from said violation. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed on March 16, 1976, by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations of the complaint, the order to become effective on the sixth 
day after service upon respondent. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Johnny Dietrich, doing business as J. M. Cattle Company 
hereinafter referred to as the respondent, is an individual whose mailing 
address is 9906 Berry Plaza, Omaha, Nebraska 68124. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a market 
agency buying on commission and as a dealer to buy and sell livestock in 
commerce. 


2. Based on the volume of business reported in his annual report as a 
market agency and dealer during the period January 1, 1974 through 
December 31, 1974, respondent was required under the Act and the 
regulations, to increase from $10,000 to $14,000 the amount of bond or 
bond equivalent maintained to secure the performance of his market 
agency and dealer obligations. Respondent was notified by certified mail 
on or about June 17, 1975, that if he continued his livestock operations 
without adequate bond coverage as required under the Act and the 
regulations, he would be in violation of section 312(a) of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has engaged in the business of 
a dealer, buying and selling livestock in commerce for his own account, 
without furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and has now complied with the bonding requirements 
provided for by the Act and the regulations, and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 
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(No. 17,155) 


In re JAMES T. HARMON, d/b/a HARMON CATTLE Co. P&S Docket No. 
5291. Decided June 17, 1976 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 


and regulations in failing to comply with the bonding requirements thereof. Re- 


spondent is suspended as a registrant under the Act until he is in full compliance with 
said bonding requirements. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et segq.), in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
charging that respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seqg.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
sixth day after service upon respondent, Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) James T. Harmon, hereinafter referred to as the respondent, is 
an individual doing business as Harmon Cattle Co., P.O. Box 7549, 
Amarillo, Texas. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in commerce on 
a commission basis; 


(2) Registered with the Secretary of Agriculture as a dealer 
buying livestock only for slaughter. 


2. Respondent was notified by certified mail on or about September 3, 
1974, that if he continued his livestock operations without filing bond 
coverage or its equivalent as required under the Act and the regulations, 
he would be in violation of section 312(a) of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, respondent has engaged in the business of a market 
agency buying livestock in commerce on a commission basis without fil- 
ing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations without 
filing and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the 
regulations. When respondent has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 
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This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,156) 


In re JOHN E. HOTH. P&S Docket No. 5026. Decided June 17, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against him for wilful violations 
of the Act and the regulations in connection with his operations as a dealer there- 
under as set forth herein. Respondent is suspended as a registrant under the Act for 
30 days. 


Thomas C. Heinz, for complainant. 
Respondent prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et segq.), in- 
stituted by a Complaint filed September 13, 1974, by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the financial condition of the respondent 
does not meet the requirements of the Act and that the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


An Answer was filed September 27, 1974. On March 7, 1975, Com- 
plainant moved to assign an oral hearing date. The case was assigned to 
this Administrative Law Judge on March 25, 1975. On April 14, 1975, 
an oral hearing date (July 23, 1975) was designated. On July 18, 1975, 
Complainant moved to vacate the oral hearing date which was vacated 
by Ruling filed July 21, 1975. On August 4, 1975 an amended and sub- 
stituted Answer was filed. On October 20, 1975, it was moved to reset 
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the case for oral hearing, which, on October 22, 1975, was designated to 
be November 3, 1975. On October 29, 1975, both parties joined in a 
Motion to Vacate the Hearing Date which was vacated by Ruling filed 
October 30, 1975. On November 3, 1975, a Second Amended and Sub- 
stituted Answer was filed. Pursuant to further pleadings, the case, on 
January 19, 1976, was designated for oral hearing on February 12, 
1976, which was subsequently vacated and rescheduled for April 13, 
1976, which was later vacated and cancelled. On April 14, 1976, re- 
spondent filed an Amended and Substituted Answer. On June 16, 1976, 
Complainant filed a recommendation that the order consented to by the 
respondent be issued. 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the Complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


I 


(a) John E. Hoth, hereinafter referred to as the respondent, is an in- 
dividual d/b/a Hoth Livestock with his principal place of business located 
at Garnavillo, lowa. 

(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
II 
(a) Respondent’s current liabilities presently exceed his current 
assets. 
(b) As of April 10, 1974, respondent’s current liabilities exceeded his 
current assets. As of said date, respondent had current liabilities 
totaling approximately $333,704.42 and current assets totaling ap- 
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proximately $87,958.98, resulting in an excess of current liabilities over 
current assets of approximately $245,745.44. 


Il 


(a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in the Complaint, pur- 
chased livestock in commerce, and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on deposit in 
the account upon which such checks were drawn. 


(b) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in the Complaint, pur- 
chased livestock in commerce and failed to pay, when due, the full 
amount of the purchase price for such livestock. 


IV 


(a) Respondent, on or about the dates and in the transactions set forth 
in the Complaint, purportedly sold livestock to buyers on the basis of a 
transfer of purchase weights. However, respondent had arbitrarily add- 
ed weight to the actual purchase weights of the livestock. Copies of said 
invoices and billings were made a part of the accounts and records of 
respondent. Respondent submitted such false and incorrect invoices and 
billings to the buyers of said livestock which made them a part of their 
accounts and records and collected from the buyers on the basis of prices 
computed on the false and incorrect weights. 


CONCLUSIONS 


By reason of the facts stated in paragraph II herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts in paragraph III herein, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) 
of the regulations (9 CFR 201.43(b)). 


By reason of the facts stated in paragraph IV herein, respondent has 
wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) 
and sections 201.46 and 201.55 of the regulations (9 CFR 201.46, 
201.55). 


Inasmuch as respondent has consented to the issuance of the order set 
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forth below and complainant has recommended that such order be 
issued, the order will be issued. ; 


ORDER 


Respondent shall cease and desist from: 


(1) Issuing checks in purported payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposits 
in the bank account upon which they are drawn to pay such checks; 


(2) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


(3) Billing persons to whom livestock is sold, in commerce, or causing 
such persons to be billed, on the basis of weights other than those agreed 
upon in the sale agreement between the parties; 


(4) Making, or causing to be made, false or incorrect billings, invoices 
or other documents in connection with livestock transactions in com- 
merce; 


(5) Making, or causing to be made, false or incorrect billings, invoices 
or other documents a part of the accounts and records of any person sub- 
ject to the Act; and 


(6) Collecting for livestock sold, in commerce, or causing other per- 
sons to collect or pay for such livestock on the basis of weights other 
than those agreed upon in the sale agreement between the parties. 


Respondent shall prepare and keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in Respond- 
ent’s business as a dealer subject to the Act, including invoices and bill- 
ings which disclose, fully and correctly, all information relating to the 
sale of livestock. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days and thereafter until he demonstrates that he is no longer 
insolvent. When respondent demonstrates that he is no longer insolvent, 
a supplemental Order will be issued in this proceeding terminating this 
suspension after the expiration of the thirty (30) day period. 


Such Order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 
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(No. 17,157) 


In re FLORIDA BEEF PRODUCERS, INC. and RONNIE L. GOLDEN. P&S 
Docket No. 5205. Decided June 21, 1976. 


Consent order—Sanction 


Respondents have consented to issuance of the order herein against them for wilful 
violations of the Act and regulations in connection with their operations as a dealer 
thereunder, as set forth herein. The individual respondent is ordered to cease and 
desist from said violations and the corporate respondent is suspended as a registrant 
under the Act for a period of 90 days. 

Stephen E. Hart, for complainant. 

J. Paul Fitzgerald, Milton, FL, for respontent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed on 
November 12, 1975, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging that 
the financial condition of respondent Florida Beef Producers, Inc. does 
not meet the requirements of the Act, and that the respondents have 
wilfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seg. ). Answers admitting jurisdiction and some of the sub- 
stantive allegations of the Complaint, but denying other substantive 
allegations, were filed by respondents on January 20, 1976. 


At a brief oral hearing held by Administrative Law Judge Victor W. 
Palmer at Pensacola, Florida, on May 13, 1976, and attended by the in- 
dividual respondent for himself and in his capacity as president of the 
corporate respondent, by respondents’ counsel J. Paul Fitzgerald, Esq., 
of Fitzgerald & Davis, Milton, Florida, and by complainant’s council, 
Stephen E. Hart, Esq., Office of the General Counsel, United States 
Department of Agriculture, respondents submitted an Amended Answer 
in which they admit the jurisdictional allegations of the Complaint, 
neither admit nor deny the remaining allegations, waive oral hearing 
and further procedure under Rules of Practice (9 CFR 202.1 et seq.) and 
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consent to the issuance of a specified Order containing Findings of Fact 
and Conclusions based upon the allegations of the Complaint and upon 
the Amended Answer, the Order to become effective on the sixth day af- 
ter service upon respondents. The Amended Answer was filed with the 
Hearing Clerk on May 17, 1976. Complainant has recommended that the 
Order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Florida Beef Producers, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of business 
located at Route 3, Milton, Florida 32570. 


(b) The corporate respondent, under the direction, control and 
management of Ronnie L. Golden, herein referred to as the individual 
respondent, is and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


(c) The individual respondent, whose address is route 3, Milton, 
Florida 32570, was ppresident, manager and sole owner of the corporate 
respondent and in complete charge of the operations of said corporate 
respondent, and did at all times material herein formulate, direct and 
control the policies, practices and acts of said corporate respondent, 
inlcuding the acts and practices referred to herein, and at all times 
material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Not registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


2. (a) Corporate respondent’s current liabilities as of March 31, 1974, 
exceeded its current assets. As of March 31, 1974, corporate respondent 
had current assets totalling $259,616.00 and current liabilities totaling 
$375,574.00 resulting in an excess of current liabilities over current 
assets of $115,958.00. 


(b) Corporate respondent’s current liabilities as of August 31, 1974, 
exceeded its current assets. As of August 31, 1974, corporate respondent 
had current assets totaling $424,987.00 and current liabilities totaling 
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$636,640.00 resulting in an excess of current liabilities over current 
assets of $211,653.00. 


(c) Corporate respondent’s current liabilities presently exceed its 
current assets. 


3. Corporate respondent, under the direction, control and 
management of the individual respondent, during the period August 1, 
1974 through August 31, 1974, engaged in business as a dealer in com- 
merce, notwithstanding the fact that during such period corporate 
respondent’s current liabilties exceeded its current assets. 


4. The corporate respondent, under the direction, control and 
management of the individual respondent, in connection with its 
operations as a dealer, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce, and in purported 
payment therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because corporate respondent did not have 
and maintain sufficient funds to pay such checks on deposit in the ac- 
count upon which such checks were drawn. 


Date of Date of 
Purchase Check No. of Head Amount of Purchased At 
1974 1974 and Species Check or From 
Aug. 6 Aug. 7 12 Cattle $ 1,038.43 Atmore Truckers 
Association, Inc. 
Aug. 13 Aug. 14 23 cattle 2,622.73 Chatom Livestock 
Auction Corporation 
Aug. 12 Aug. 15 96 cattle 17,823.79 Robertsdale Livestock 
29 hogs Auction, Inc. 
Aug. 14 Aug. 15 66 cattle 12,319.15 Kennett, Murray & 
Co. 
Aug. 14 Aug. 16 56 cattle 9,013.54 Farmers Cooperative 
Market, Inc. 


5. The corporate respondent, under the direction, control and 
management of the individual respondent, in connection with its 
operations as a dealer, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce, and then failed to honor 
and pay the sight drafts drawn in payment for such livestock when such 
drafts were presented for payment at the bank upon which they were 
drawn. 


Date of 
Purchase No. of Head Amount of 
1974 and Species Purchase Purchased At or From 


Aug. 8 17 cattle $ 6,124.16 West Florida Livestock Auction 
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Date of 
Purchase No. of Head Amount of 
1974 and Species Purchase Purchased At or From 
33 hogs Market, Inc. 
Aug. 12 12 cattle 2,369.49 Tindel Livestock Auction 
Aug. 19 8 cattle 2,015.80 Market Inc. 
Aug. 12 44 cattle 5,149.14 Okeechobee Livestock Market, 
Aug. 13 149 cattle 17,633.92 Inc. 
Aug. 13 48 cattle 6,591.39 Chipley Livestock, Inc. 
Aug. 20 4 cattle 757.33 
Aug. 13 114 cattle 12,723.72 Madison Stockyards, Inc. 
Aug. 14 81 cattle 8,285.39 Arcadia State Livestock Market 
Aug. 14 17 cattle 1,827.84 Suwannee Valley Livestock Market 
Aug. 15 23 cattle 3,603.51 West Florida Livestock Auction 
Market, Inc. 
Aug. 15 45 cattle 5,183.27 Columbia Livestock Market 
Aug. 15 10 cattle 1,545.70 Bainbridge Auction Market 
Aug. 16 4 cattle 427.54 Citizens Stock Yard, Inc. 
Aug. 16 9 cattle 1,316.07 Cordele Livestock Co. 


6. (a) The corporate respondent, under the direction, control and 
management of the individual respondent, in connection with its 
operations as a dealer, on or about the dates and in the transactions set 
forth below, as well as in the transactions set forth in Findings of Fact 4 
and 5 above, purchased livestock in commerce, and as of the date of 
issuance of the complaint, had failed to pay the full amount of the pur- 
chase price for such livestock. 


Date of 
Purchase No. of Head 
1974 and Species Amount Purchased at or From 

Aug. 7 61 cattle $ 7,016.57 Farmers Cooperative Market, Inc. 
Opp, Alabama 

Aug. 14 15 cattle 1,848.79 Farmers Cooperative Market, Inc. 
Opp, Alabama 

Aug. 21 7 cattle 1,787.35 Farmers Cooperative Market, Inc. 
Opp, Alabama 

Aug. 12 124 cattle 13,798.58 Gainesville Livestock Market, Inc. 

Aug. 19 21 cattle 2,481.70 Gainesville Livestock Market, Inc. 

Aug. 14 13 cattle 1,565.41 Moultrie Livestock Co. 

Aug. 15 42 cattle 9,528.10 Oklahoma Livestock Commission Co. 

Aug. 17 37 cattle 5,653.68 Kennett-Murray & Co. 

Aug. 19 66 cattle 16,189.73 Robertsdale Livestock Auction 

20 hogs Market, Inc. 
Aug. 21 68 cattle 9,870.77 Farmers Cooperative Market, Inc. 


Frisco City, Alabama 
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(b) As of July 1, 1975, there remained unpaid a total of 
$111,075.29 for livestock purchases set forth above and in Findings of 
Fact 4 and 5 herein. 


7. Individual respondent has engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


8. The corporate respondent, under the direction, control and 
management of the individual respondent, during the period from 
March 31, 1974 to August 31, 1974, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions involved 
in its business as a dealer under the Act, in that corporate respondent 
failed to keep and maintain: 


(1) a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; 


(2 
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a cash receipts journal posted currently; 

(3) acash disbursements journal posted currently; 

(4) arecord of monthly reconciliations of its bank accounts; 
(5) a livestock inventory; 

(6) an accounts receivable ledger; and 


(7) an accounts payable ledger. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, corporate 
respondent's financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact herein, respondents 
have violated sections 307 and 312(a) of the Act(7 U.S.C 208 and 213(a)). 


By reason of the facts set forth in Findings of Fact 4, 5 and 6 herein, 
respondents have violated sections 307 and 312(a) of the Act (7 U.S.C. 
208 and 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in Finding of Fact 7 herein, individual 
respondent has violated section 312(a) of the Act (7 U.S.C 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 


le 
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201.30). 


> 


By reason of the facts set forth in Finding of Fact 8 herein, respond- 
ents have violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


The corporate respondent, Florida Beef Producers, Inc., its officers, 
directors, agents, and employees, directly or through any corporate or 
other device, in connection with their operations under the Act; and 
respondent Ronnie L. Golden, as an individual, or as an officer, director, 
agent or employee of Florida Beef Producers, Inc. directly or through 
any corporate or other device, in connection with his operations under 
the Act, shall cease and desist from: 


1. Operating as a dealer while current liabilities exceed its current 
assets; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


4. Engaging in the business of a dealer, buying and selling livestock in 
commerce, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the Regulations. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business under 
the Act, including (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (b) a cash receipts journal 
posted currently; (c) a cash disbursement journal posted cureently; (d) 
monthly reconciliations of their bank accounts; (e) a livestock inventory; 
(f) an accounts receivable ledger; and (g) an accounts payable ledger. 


The corporate respondent is suspended as a registrant under the Act 
for a period of 90 days and thereafter until it demonstrates that it is no 
longer insolvent. When the corporate respondent demonstrates that it is 
no longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the expiration of the 90 day 
period. 


The individual respondent may submit an application for registration 
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at the end of the corporate respondent’s specified 90 day period of 
suspension. Acceptance of the individual respondent’s application for 
registration will depend solely upon his meeting the normal require- 
ments for registration set forth by the Secretary and shall not be con- 
ditioned upon nor prejudiced by the corporate respondent’s solvency or 
continued suspension. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondents. Copies hereof shall be served upon the parties. 


(No. 17,158) 


In re HIGHLAND MEAT PACKING CO., INC. and BERNARD FINEMAN. P&S 
Docket No. 5282. Decided June 21, 1976. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for wilful 
violations of the Act and regulations in connection with their operations as a packer 
thereunder in issuing insufficient funds checks and failing to pay when due for 
livestock purchased and accepted in commerce. Respondents are ordered to cease and 
desist from such violations. 


Allan R. Kahan, for complainant. 
Gerald Welter, Los Angeles, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), instituted by 
a complaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging that 
respondents have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 
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Respondents have filed an answer in-which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure under the 
Rules of Practice (9 CFR 202.1 et seq.), and the consent to the issuance 
of a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become effective on 
the sixth day after service upon respondents. Complainant has recom- 
mended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Highland Meat Packing Co., Inc., hereinafter referred to as 
respondent Highland, is a corporation with its principal place of 
business located at 3811 South Soto Street, Vernon, California 90058. 


(b) Respondent Highland, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent Highland at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. (a) Bernard Fineman, hereinafter referred to as respondent Ber- 
nard Fineman, is an individual whose address is 1870 Loma Vista Drive, 
Beverly Hills, California 90212. 


(b) Respondent Bernard Fineman is and at all times material herein 
was, President of respondent Highland and managed, directed, and con- 
trolled the purchasing of livestock for slaughter and the purchasing, 
manufacturing, and sale of meat and meat food products by said cor- 
porate respondent. 


(c) Respondent Bernard Fineman was at all times material herein a 
packer within the meaning and subject to the provisions of the Act. 


2. Respondent Highland under the direction and control of Respond- 
ent Bernard Fineman, in connection with its operations as a packer, on 
or about the dates and in the transactions set forth below and at divers 
other times, purchased livestock in commerce and failed to honor drafts 
drawn in payment for such livestock when presented to the bank upon 
which they were drawn for payment. 


Date of Date of No. of Amount of 
Purchase Draft Head Purchased From Draft 
1/12/76 1/12/76 92 California Livestock Comm. Co. $ 44,064.13 
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Date of Date of No. of Amount of I 
Purchase Draft Head Purchased from Draft P. 
1/12/76 1/12/76 191 California Livestock Comm. Co. 95,097.05 
1/13/76 1/13/76 91 California Livestock Comm. Co. 45,917.00 : 
1/8/76 1/15/76 47 Wayne Christian 20,344.42 ' 
1/7/76 1/8/76 38 Producers L/S Mkt. Assoc. 15,894.20 
1/7/76 7 Producers L/S Mkt. Assoc. fo 
1/12/76 1/12/76 29 Producers L/S Mkt. Assoc. 10,566.93 
1/12/76 1/12/76 27 Producers L/S Mkt. Assoc. 10'660.47 


3. Respondent Highland, under the direction and control of Respond- 
ent Bernard Fineman, on or about the dates and in the transactions set 
forth below and at divers other times, in connection with its operations 
as a packer, purchased livestock in commerce and failed to pay, when 


due, the full purchase price of such livestock. = 
Date of No. of Purchase ™ 
Purchase Head Price Purchased At or From on 
1/11/76 46 $ 44,064.13 California Livestock Commission Co. or 
1/12/76 46 California Livestock Commission Co. 
1/11/76 49 California Livestock Commission Co. 
1/11/76 47 95,097.05 Californai Livestock Commission Co. 
1/12/76 47 California Livestock Commission Co. 
1/12/76 18 California Livestock Commission Co. 
1/13/76 44 45,917.00 California Livestock Commission Co. 
1/13/76 17 California Livestock Commission Co. pl 
1/8/76 17 20,344.42 Wayne Christian ot 
(Fairlane Feed Yard) di 
12/17/75 15 7,682.34 Coalinga Feed Yard. Inc. pl 
12/18/75 26 11,628.45 Coalinga Feed Yard, Inc. or 
12/21/75 50 23,313.11 Coalinga Feed Yard, Inc. 
12/22/75 18 7,904.13 Coalinga Feed Yard, Inc. 
12/30/75 52 24,158.53 Coalinga Feed Yard, Inc. 1) 
1/1/76 51 24,044.70 Coalinga Feed Yard, Inc. ( 
1/4/76 20 9,276.95 Coalinga Feed Yard, Inc. liv 
1/4/76 27 12,790.80 Coalinga Feed Yard, Inc. fic 
1/13/76 50 24,314.68 Harold Livestock Commission Co. to 
1/14/76 34 15,962.25 Harold Livestock Commission Co. 
1/7/76 17 6,204.56 Producers Livestock Market Assn. 
1/7/76 19 7,127.73 Producers Livestock Market Assn. to 
1/7/76 934.15 Producers Livestock Market Assn. CO} 
1/7/76 4 1,627.76 Producers Livestock Market Assn. r 
1/12/76 11 41,054.02 Producers Livestock Market Assn. up 
1/12/76 18 6,512.91 Producers Livestock Market Assn. 


1/12/76 25 9 909.32 Producers Livestock Market Assn. 
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Date of No. of Purchase , 

Purchase Head Price Purchased At or From 
1/12/76 2 toL.io Producers Livestock Market Assn. 
1/10/76 11 3,067.47 San Jacinto Livestock Auction 


As of January 30, 1976, there remained unpaid a total of $871.026.25 
for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 and 3 herein, re- 
spondents have violated section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 

Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and the complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


The corporate respondent, its officers, directors, agents and em- 
ployees, successors, and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer; and the in- 
dividual respondent, as an individual, or as an officer, agent, or em- 
ployee of the corporate respondent, or any successor or other corporation 
or partnership, subject to the Act, shall cease and desist from: 


1. Failing to honor drafts issued or authorized to be issued in payment 
for livestock purchased in commerce when presented for payment; 


2. Issuing or causing the issuance of checks or drafts in payment for 
livestock purchased in commerce without having and maintaining suf- 
ficient funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


3. Failing to pay, when due, or causing any corporation or partnership 
to fail to pay, when due, the full purchase price of livestock purchased in 
commerce. 


This order shall become effective on the first day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 
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(No. 17,159) 


In re TERRELL LIVESTOCK COMMISSION, INC. P&S Docket No. 5240. 
Decided June 21, 1976. 


Consent order - Sanction 


Respondent has consented to issuance of the order herein against it for wilful violations of 
the Act and regulations in connection with its operations as a dealer and market agen- 
cy thereunder as set forth herein. Respondent is suspended as a registrant under the 
Act fora period of 6 days. 

Allan R. Kahan, for complainant. 

David Lair, Dallas, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
charging that respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Prior to hearing, respondent submitted a new financial statement 
which showed the respondent to be no longer insolvent. An auditor of 
the Fort Worth, Texas office of the Packers and Stockyards Ad- 
ministration verified the financial statement, and found the “Custodial 
Account for Shippers’ Proceeds” to be in conformity with the 
regulations. Respondent informed complainant that the order 
allegations in the complaint relating to the scale and scale tickets and to 
owners, officers, or employees purchasing for speculative purposes 
without disclosure of such fact; had already been corrected. 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
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sixth day after service upon respondent. Complainant has recommend- 
ed that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Terrell Livestock Commission, Inc., herein referred to as the 
respondent, is a corporation with its principal place of business located 
at Terrell, Texas and its mailing address is 148 Talty Rd., Box 614, 
Terrell, Texas 75160. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Terrell Livestock Commission, Inc. a stockyard, posted under and sub- 
ject to the provisions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent's current liabilities, as of May 31, 1975, exceeded 
its current assets. As of said date, respondent had current liabilities 
totalling $48,210.39, and current assets totalling $9,541.91, resulting in 
an excess of current liabilities over current assets of $38,668.48 


(b) Respondent’s current liabilities, as of June 30, 1975, exceeded 
its current assets. As of said date, respondent had current liabilities 
totalling $94,248.31, and current assets totalling $61,136.05, resulting 
in an excess of current liabilities over current assets of $33,112.26. 


(c) Respondent’s current liabilities, as of July 31, 1975, exceeded 
its current assets. As of said date, respondent had current liabilities 
totalling $58,108.86, and current assets totalling $26,172.79, resulting 
in an excess of current liabilities over current assets of $31,936.07. 


3. Respondent, during the period from May 31, 1975 through July 31, 
1975, engaged in business as a market agency in commerce not- 
withstanding that during such period respondent's current liabilities ex- 
ceed its current assets. 


4. Respondent, during the period from May 28, 1975 through July 31, 
1975, failed to properly maintain its “Custodial Account for Shippers’ 
Proceeds,” hereinafter referred to as the custodial account, thereby en- 
dangering the faithful and prompt accounting therefor and payment of 
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the portions thereof due the owners or consignors of livestock, in that: 


(a) As of May 28, 1975, respondent had outstanding checks drawn 
on its custodial account in the amount of $78,377.95, and had, to offset 
such checks, cash in its custodial account in the amout of $67,859.11, no 
deposits in transit, and no current proceeds receivable resulting in a 
deficiency of $10,518.84 in funds available to pay shippers’ proceeds. 


(b) As of June 25, 1975, respondent had outstanding checks drawn 
on its custodial account in the amount of $69,921.45, and had to offset 
such checks, cash in its custodial account in the amount of $18,115.79, a 
deposit in transit of $27,620.83, and no current proceeds receivable, 
resulting in a deficiency of $24,184.83 in funds available to pay ship- 
pers’ proceeds. 


(c) As of July 31, 1975, respondent had outstanding checks drawn 
on its custodial account in the amount of $28,975.88, and had to offset 
such checks, cash in its custodial account in the amount of $4,648.69, no 
deposits in transit, and no current proceeds receivable, resulting in a 
deficiency of $24,327.19 in funds available to pay shippers’ proceeds. 


(d) Such deficiencies were due to respondent’s failure to deposit in 
its custodial account, within the time prescribed by the regulations, an 
amount equal to the accounts receivable from sales of consigned 
livestock and for insufficient funds checks the respondent received from 
some of its buyers. 


5. Respondent failed to operate its livestock scale in compliance with 
the Instructions for Weighing Livestock issued on December 1, 1974, by 
the Packers and Stockyards Administration (section 201.73-1 of the 
regulations (9 CFR 201.73-1)), in that it permitted it weighmaster to 
place loose balancing materials into the shot cup of the counter balance 
hanger for the purpose of balancing the scale. The loose material was not 
enclosed in the shot cup and could easily fall off. 


6. The respondent failed to properly complete scale tickets in that the 
scale tickets were not dated nor were they initialed by the weighmaster. 


7. Respondent, on or about the dates and in the transactions set forth 
below, submitted accounts for sale to consignors of livestock, which ac- 
counts failed to show the true and correct names of the purchasers of 
such livestock. Respondent retained copies of such accounts sale as part 
of its records. 


Date of Sale Consignor No. of Head Amount Buyeras 
Shown 
6/12/75 Harold Nichols 1 $ 230.00 10 
6/12/75 Harold Nichols 1 226.00 10 
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Date of Sale Cosignor No. of Head Amount Buyeras 
5 Shown 
6/12/75 Joe Cox 1 110.34 9 
6/12/75 Joe Cox 1 171.00 261 
6/12/75 Joe Cox 1 175.50 251 
6/19/75 Mike Charles 1 210.87 9 
6/19/75 Mike Charles 1 152.00 102 
6/19/75 Glyn Flowers 1 157.50 102 
6/19/75 Glyn Flowers 1 139.68 102 
6/26/75 Lee Shehee 1 180.66 85 
6/26/75 Lee Shehee 1 151.24 85 
6/26/75 C. A. Brown 1 10.00 30 


8. Respondent permitted Glen Cain, a separately registered dealer 
who is president and principal owner of C. & C. Cattle Co, Inc., a Texas 
corporation which owns approximately 75% of the stock of respondent 
to purchase livestock from consignments, on or about the dates and in 
the transactions set forth below. Glen Cain resold this livestock to 
Hygrade Food Products Corporation on a speculative basis. 


Date Purchased No. of Head Amount 
5/22/75 30 $ 3,721.99 
5/29/75 18 2,010.04 
6/12/75 30 5,356.25 
6/19/75 45 6,922.85 
7/0/75 58 12,340.03 
TATIT5 43 7,403.15 


9. Respondent failed to disclose the fact of Glen Cain’s ownership in 
respondent to the consignors of the livestock which was purchased by 
Glen Cain for speculative purposes. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition did not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 307 and 312(a) of the Act (7 U.S.C 205, 208, 
213(a)), and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts found in Finding Fact 5 herein, the re- 
spondent has wilfully violated sections 307 and 312(a) of the Act (7 











590 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 35 A.D. 586 


U.S.C. 208, 213(a)), and section 201.73-1 of the regulations (9 CFR 201. 
73-1). 


By reason of the facts found in Finding of Fact 6 herein, the re- | 


spondent has wilfully violated section 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a) and 221) and 201.49 and 201.73-1 of the regu- 
lations (9 CFR 201.49 and 201.73-1). 


By reason of the facts found in Finding of Fact 7 herein, respondent 
has wilfully violated sections 307, 312(a), and 401 of the Act (7 U.S.C 
208, 213(a), and 221), and 201.43(a) of the regulations (9 CFR 201.43(a)). 


By reason of the facts found in Finding of Fact 8 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C 208, 
213(a)) and sections 201.57(a) and 201.60(a) of the regulations (9 CFR 
201.57(a), 201.60(a)). 


By reason of the facts in Finding of Fact 9 herein, respondent has 
wilfully violated section 307 and 312(a) of the Act (7 U.S.C 208, 213(a)) 
and section 201.47 of the regulations (9 CFR 201.47). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its owners, officers, employees and successors, directly, 
or through any corporate or other device, shall cease and desist from: 


1. Failing to deposit into its “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the applicable provisions of the 
regulations; 


3. Failing to put the true name of the buyer on accounts for sale 
issued to consignors; 


4. Failing to operate its livestock scale in accordance with section 
201.73-1 of the regulations (9 CFR 201.73-1); 


5. Failing to issue scale tickets that show the name and location of the 
agency performing the weighing service, the date of the weighing, the 
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name of the buyer and seller or consignor, the number of head, the kind 
of livestock, the actual weight of the livestock, and the initials of the 
weigher; 

6. Permitting its owners, officers, or employees to purchase consigned 
livestock for speculative purposes; 


7. Engaging in business as a market agency while its current 
liabilities exceed its current assets; 


8. Failing to disclose the fact of an owner, officer or employee of 
respondent purchasing consigned livestock, to the consignors of the 
livestock, when purchased by the owner, officer or employee of re- 
spondent for speculative purposes; 


Respondent is suspended as a registrant under the Act for 6 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. Copies hereof shall be served upon the parties. 


(No. 17,160) 


In re PAUL H. WALLACE and JOHN W. CHAPPELL. P&S Docket No. 5279. 
Decided June 21, 1976. 


Consent order—Sanction 


Respondents have consented to issuance of the order herein against them for wilfully 
violating the Act and regulations in connection with their operations as a market agen- 
cy and dealer as set forth herein. Respondents are ordered to cease and desist from 
such violations and are suspended as registrants under the Act for 7 days. 


Stephen E. Hart, for complainant. 


Respondent prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 











592 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 591 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed on 
April 5, 1976, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging that 
the respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an Answer in which they admit the jurisdic- 
tional allegations of the Complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the Rules of Practice (9 CFR 202.1 et seq.), and consent to the issuance 
of a specified Order containing findings of fact and conclusions based 
upon the allegations of the Complaint, the Order to become effective on 
the sixth day after service upon respondents. Complainant has recom- 
mended that the Order consented to by the respondents be issued. Com- 
plainant has further recommended that the suspension of respondents 
registration be limited to seven (7) days because respondents have now 
established and are properly maintaining a “Custodial Account for Ship- 
pers’ Proceeds.” 


FINDINGS OF FACT 


1. (a) Paul H. Wallace and John W. Chappell, hereinafter referred to 
as the respondents, are partners, doing business as Evansville Livestock 
Sale Pavilion, with their principal place of business located at Route #8, 
Box 245-A, Evansville, Indiana 47711. 


(b) Respondents, are, and at all times material herein were: 


(1) Engaged in the business of conducting and operating the 
Evansville Livestock Sale Pavilion, Evansville, Indiana, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; and 


(2) Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard, and in the business of buying and 
selling livestock in commerce for their own account. 


(c) Respondents are, and at all times material herein were, 
registered with the Secretary of Agriculture as the owners or officers of 
Evansville Livestock Sale Pavilion, which is registered as a market agen- 
cy to buy and sell livestock in commerce on a commission basis and as a 
dealer to buy and sell livestock in commerce. The registration ap- 
plication prepared by the respondents denotes Evansville Livestock Sale 
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Pavilion as an Indiana corporation, as does the registration card based 
upon that application. In truth, Evansville Livestock Sale Pavilion is 
not, nor has it ever been, incorporated. Accordingly, the registration of 
respondents is as partners, doing business as Evansville Livestock Sale 
Pavilion. 


(d) James H. Woods, Jr. is, and at all times material herein was, 
legally a partner with respondents in the enterprise known as Evansville 
Livestock Sale Pavilion. He is not, however, nor was he at the times 
material herein, actively participating in the enterprise, receiving 
profits from it, or taking part in any of the practices alleged herein. He is 
not registered with the Secretary of Agriculture in any capacity, and, 
aside from his described partnership connection with Evansville 
Livestock Sale Pavilion, engages in no livestock transactions in com- 
merce for which he would be required to register with the Secretary of 
Agriculture. 


2. Respondents, since on or about July 5, 1975, in the course and con- 
duct of their business as a market agency at the stockyard, have failed 
and refused to deposit the gross proceeds received from the sale of 
livestock on a commission basis into, or even to establish and maintain, a 
separate bank account designated “Custodial Account for Shippers’ 
Proceeds”, or by some similar identifying designation. 


3. (a) Respondents, in connection with their operations as a market 
agency in commerce, on or about the dates and in the transactions set 
forth below, and in divers other transactions on such dates, issued 
checks in purported payment of the net proceeds resulting from the sale 
of livestock consigned to them on a commission basis, which checks were 
returned unpaid by the bank upon which they were drawn because 
respondents did not have and maintain sufficient funds to pay such 
checks on deposit in the account from which such checks were to be paid. 


Name of Consignor Date of Check Check No. Amount 
1975 

Gene Lawrence April 12 3709 $ 52.80 
Scott & Killian April 12 3768 615.00 
Kenneth Lack April 12 3774 256.50 
R&R April 12 3776 1,296.88 
R&R May 24 4073 352.25 
Howard Creasey June 12 4800 376.08 


(b) Respondents, on or about the dates and in the transactions set 
forth above, sold livestock consigned to them for sale on a commission 
basis at the stockyard and failed to pay, when due, to the consignors of 
such livestock, the net proceeds resulting from such sale. 
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4, (a) Respondents, in connection with their operations as a dealer, on 
or about the dates and in the transactions set forth below, purchased 
livestock in commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondents did not have and maintain sufficient funds to pay 
such checks on deposit in the account from which such checks were to be 
paid. 


Date 


of Purchased Amount of 
Check Species AtorFrom Check 
April 16 Cattle Kentuckiana Livestock $2,065.60 
Market, Inc. 
May 29 Cattle Roy McCormick 2,500.00 


(b) Respondents, on or about the dates and in the transactions set 
forth above, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price for such livestock. 


5. Respondents, in connection with their operations as a market agen- 
cy, at the stockyard, on or about the dates and in the transactions set 
forth below, submitted accounts of sale to consignors of livestock which 
accounts failed to show the true and correct names of the purchasers. 
Respondent retained copies of such accounts of sale as a part of their 
records. 


Date No. of Designation of Purchaser 
1975 Consignor Head Shown on Account 

June 12 Oats 1 None 
20 C. Kelly 4 None 

21 H. Dillard 1 None 

26 J.E. Tompson 5 None 

July 3 Gene Clabes 1 None 
5 Eddie Elliott 3 None 

10 Kstel Silkey 5 None 

17 Jack E. Thompson 9 None 

19 D. Dorris 4 None 

19 Richardson 1 None 

24 J. Thompson 7 None 

31 George Greubel 4 None 

August Z Carol Hendricks 1 None 
14 W. Hill 2 None 

16 R&R 3 None 

21 Kstel Silkey 2 None 

28 Silkey Farms 4 None 

30 R&R 5 None 


6. Respondents, in connection with their operations as a market agen- 
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cy, at the stockyard, on or about the dates and in the transactions set 
forth below, issued to the purchasers of livestock buyers’ invoices which 
failed to show the true and correct names of the purchasers of these 
livestock. Respondents retained copies of such buyers’ invoices as a part 
of their records. 


Designation of Purchaser 


Date Shown on 
1975 No. of Head Buyers Invoice 
June iL 1 #201 
21 1 # 35 
21 1 #156 
21 2 #205 
July 5 1 #135 
5 1 #187 
19 1 269 
24 4 | a) 
August 16 1 ? 
30 1 #199 


7. Respondents, in connection with their market agency and dealer 
operations subject to the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclose all transactions involved 
in their business in that respondents failed to keep (1) a general ledger of 
accounts showing assets, liabilities, income, expenses and net worth; (2) 
a complete record of proceeds and accounts receivable; (3) a dealer pur- 
chase and sale journal; (4) a cash receipts and disbursements journal; (5) 
a perpetual inventory record; (6) a market support journal; (7) a list of all 
outstanding checks; and (8) monthly bank reconciliations of bank ac- 
counts. 


CONCLUSION 


By reason of the facts set forth in Finding of Fact 2 herein, respond- 
ents have violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, respond- 
ents have violated sections 304, 307, and 312(a) of the Act (7 U.S.C. 
205, 208, 213(a)) and section 201.43(a) of the regulations (9 CFR 
201.43(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, respond- 
ents have violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 
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By reason of the facts set forth in Finding of Fact 5 herein, respond- 
ents have violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(a), 221) and section 201.43 of the regulations (9 CFR 201.43). 


By reason of the facts set forth in Finding Fact 6 herein, respond- 
ents have violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), 221). 


By reason of the facts set forth in Finding of Fact 7 herein, respond- 
ents have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the or- 
der set forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondents, as individuals or as partners with each other or with 
other persons, or through any corporate or other device, shall cease and 
desist from: 


1. Failing to establish, to maintain in conformity with the provisions 
of section 201.42 of the regulations (9 CFR 201.42), and to deposit the 
gross proceeds received from the sale of livestock handled on a com- 
mission or agency basis into a separate bank account designated 
“Custodial Account for Shippers’ Proceeds”, or by some similar iden- 
tifying designation. 


2. Issuing checks or drafts to any person in payment of the net 
proceeds resulting from the sale of consigned livestock without having 
and maintaining sufficient funds, to pay such checks or drafts, on 
deposit in the bank account from which such checks or drafts are to be 
paid. 


3. Failing to pay, when due, to the consignors, the net proceeds 
resulting from the sale in commerce on a commission basis of consigned 
livestock. 


4. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank account from which such checks 
or drafts are to be paid. 


5. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 
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6. Issuing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock. 


7. Issuing buyers’ invoices which fail to show the true and correct 
name of the purchasers of consigned livestock. 


Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
market agency and dealer subject to the Act, including (1) a general 
ledger of accounts showing assets, liabilities, income, expenses and net 
worth; (2) a proceeds and accounts receivable ledger; (3) a purchase and 
sale journal for livestock dealer transactions; (4) a cash receipts and 
disbursements journal; (5) a perpetual inventory record; (6) a market 
support journal; (7) a list of all outstanding checks; and (8) monthly 
reconciliations of bank accounts. 


Respondents are suspended as registrants under the Act for 7 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the 
respondents. Copies hereof shall be served upon the parties. 


(No. 17,161) 


In re RONALD C. WARD. P&S Docket No. 5199. Decided May 10, 1976. 


Accounts and records—failure to properly keep—Checks or drafts—insuffi- 
ient funds—Insolvency—current liabilities exceeding current assets—Sanction 


Where respondent issued insufficient funds checks in purported payment for livestock 
purchased in commerce and failed to keep accounts and records as required by the Act 
and regulations, respondent has wilfully violated the Act and regulations. Respondent 
is suspended as a registrant under the Act for 15 days, and thereafter until no longer 
insolvent. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein 
called the Act. It was instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that respondent 
wilfully violated section 312(a) of the Act (7 U.S.C 213(a)), and section 
201.43(b) of the regulations (9 CFR 201.43(b)). The Complaint also 
alleges that the respondent’s financial condition does not meet the 
requirements of the Act (7 U.S.C. 204). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying the 
allegations in the Complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed and 
the material facts alleged in the Complaint, which are admitted by re- 
spondent’s failure to file an answer, are adopted and set forth herein as 
the findings of fact. 


This Decision and Order, therefore, are issued pursuant to section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) as amend- 
ed). 


FINDINGS OF FACT 


1. (a) Ronald C. Ward, herein referred to as the respondent, is an in- 
dividual whose address is Route #1, Gainesville, Georgia 30501. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
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2. Respondent’s current liabilities as of April 30, 1975, exceeded his 
current assets. As of said date, respondent had current liabilities 
totaling $42,287.65 and current assets totaling $2,285.72, resulting in 
an excess of current liabilities over current assets of $40,001.93. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased 
livestock in commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank on which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count on which such checks were drawn. 


Purchase No. Purchase Amount 
Date Purchased at Head Price Date of Check Unpaid 
1975 1975 


February 12 Davis Livestock Auction 113 $9,434.77 February 12 $9,434.77 
Batesville, Arkansas 


March 7 Roanoke Stockyards, Inc. 49 4,446.97 March11 4,446.97 
Roanoke, Alabama 
March 14 ” ” ” 32 2,837.66 March 18 2,837.66 


4. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth above in finding of fact 
3, purchased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


(b) As of June 4, 1975, there remained unpaid by the respondent a 
total of $16,719.40 for the livestock set forth in finding of fact 3 above. 


5. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in his business as a dealer under the 
Act in that respondent failed to keep and maintain (1) a general ledger of 
accounts showing assets, liabilities, income, expenses, and net worth; (2) 
a cash receipts and disbursements journal; (3) an accounts receivable 
ledger; (4) a record of livestock purchases and sales; (5) an accounts 
payable ledger; and (6) monthly reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, respond- 
ent’s financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 
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By reason of the facts set forth in findings of fact 3 and 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in finding of fact 5 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Respondent, in connection with his operations subject to the Act, shall 
cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


2. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks. 


Respondent shall keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in his business as a 
dealer in commerce, including (a) a general ledger of accounts showing 


assets, liabilities, income, expenses and net worth; (b) a cash receipts and 
disbursements journal; (c) an accounts receivable ledger; (d) a record of 
livestock purchases and sales; (e) an accounts payable ledger; and (f) 
monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a period of 
15 days and thereafter until he demonstrates that he is no longer in- 
solvent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension, after expiration of the 15 day period. 


This order shall be effective from the sixth day after the Decision and 
Order become final.* Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing procedures un- 
der the Packers and Stockyards Act, this Decision and Order become 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 202.16 and 202.18 of the Rules of Practice as 
amended. 


*The Decision and Order became final June 16, 1976.—Ed. 
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(No. 17,162) 


C.H. MOORE AND SYDNEY MOORE, d/b/a C.H. MOORE & SON v. COLUMBUS 
JUNCTION LIVESTOCK MARKET, INc. P&S Docket No. 5175. Decided 
May 27, 1976. 


Order of continuance 


Vern M. Ball, Bloomfield, 1A, for complainant. 
Russell Newell, Columbus Junction, IA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), complainant has requested an 
indefinite continuance pending disposition of certian court action in- 
volving the same parties. 


Respondent, although notified of the request, has not filed any 
document or other indication that he opposes it. 


Accordingly, this proceeding is hereby continued until further notice. 


Copies hereof shall be served on the parties. 


(No. 17,163) 


In re MIKE WISHON and DON R. ASH. P&S Docket No. 5268. Decided May 
28, 1976 


Consent order—Sanction 


Respondents have consented to issuance of the order herein against them for wilfull 
violations of the Act and regulations as found herein in connection with their 
operations as a market agency. Respondents are suspended as registrants under the 
Act until the deficit in their custodial account is eliminated. 


James A. Brennan, for complainant. 
Respondents pro se. 
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Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
charging that the respondents have wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consent to the issuance of 
a specified order containing findings of fact and conclusions based up- 
on the allegations of the complaint, the order to become effective on the 
sixth day after service upon the respondents. Complainant has rec- 
ommended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Mike Wishon and Don R. Ash, hereinafter referred to as the 
respondents, are partners doing business as Seymour Stockyards Com- 
pany, with their principal place of business located at Highway #277 
South, Seymour, Texas 76380. 


(b) Respondents at all times material herein were engaged in the 
business of conducting and operating the Seymour Stockyards 
stockyard, a posted stockyard under and subject to the provisions of the 
Act, hereinafter referred to as the stockyard. 


(c) Respondents are, and at all times material herein were, 
registered with the Secretary of Agriculture as a market agency selling 
livestock on a commission basis. 


2. Respondents, during the period from October 31, 1975 to Novenber 
28, 1975, failed to maintain and use properly their “Custodial Account 
for Shippers’ Proceeds”, thereby endangering the faithful and prompt 
account therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 
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(a) As of October 31, 1975, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $4,403.78, and to offset such checks had cash in said bank ac- 
count in the amount of $218.91, no deposits in transit, and no current 
proceeds receivable, resulting in a deficiency of $4,184.87 in funds 
available to pay shippers’ proceeds. 


(b) As of November 28, 1975, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $16,043.85, and to offset such checks had cash in said bank 
account in the amount of $2,146.27, a deposit in transit of $1,345.64, 
and no current proceeds receivable, resulting in a deficiency of 
$12,551.94 in funds available to pay shippers’ proceeds. 


3. Respondents, in connection with their operations as a market agen- 
cy in commerce, on or about the dates and in the transactions set forth 
below, and on diverse other dates, issued checks in purported payment 
of the net proceeds resulting from the sale of livestock consigned on a 
commission basis, which checks were returned unpaid by the bank upon 
which they were drawn because respondents did not have sufficient 
funds on deposit in the account upon which such checks were drawn. 


Date of Sale Name of Consignor No. of Head Net Amount 
8/29/75 C.B.Malone 1 $ 342.09 
9/19/75 Royce Thomas Z 453.18 
11/7/75 Lillie Mae Novak 2 324.15 
11/14/75 Jim Rollins 50 5,198.76 
11/28/75 Derrol Coffman 10 1,017.85 


4. Respondents, on or about the dates and in the transactions set 
forth above, sold livestock consigned to them for sale on a commission 
basis and failed to pay, when due, to the consignors of such livestock 
the net proceeds resulting from such sale. 


5. Respondents, during the period from August, 1975 to October, 
1975, in connection with their sales of livestock at the stockyard on a 
commission basis, weighed such livestock and failed to issue scale tickets 
which were serially numbered and which disclosed the correct name of 
the stockyard, the date of the weighing and the name or initials of the 
person who weighed the livestock. 


6. Respondents, on or about August 8, 1975, in connection with the 
sale of consigned livestock at the stockyard on a commission basis, 
guaranteed to Don Leonard a minimum price of $23,429.60 for cattle 
consigned to the market. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondents have wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)), and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in Finding of Fact 3 and 4 herein, 
respondents have wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and section 201.43(a) of the regulations (9 CFR 
201.43(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, re- 
spondents have wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and section 201.49 of the regulations (9 CFR 
201.49). 


By reason of the facts set forth in Finding of Fact 6 herein, re- 
spondents have wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.64 of the regulations (9 CFR 201.64). 
pers’ Proceeds” in conformity with the applicable provisions of the 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondents, Mike Wishon and Don R. Ash, individually or as part- 
ners, officers, directors, agents, or employees of a corporation or part- 
nership, their agents, and employees, directly or through any corporate 
or other device in connection with their livestock operations as a market 
agency in commerce within the meaning and subject to the provisions of 
the Act, shall cease and desist from: 


1. Failing to deposit into their “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds receivable 
from the sale of consigned livestock; 


2. Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the applicable provisions of the 
regulations; 
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3. Issuing checks or drafts to consignors in payment of the net 
proceeds due from the sale of livestock sold on a commission basis 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts; 


4. Failing to pay, when due, the net proceeds resulting from the sale 
of consigned livestock in commerce on a commission basis; 


5. Failing to issue scale tickets in accordance with section 201.49 of 
the regulations (9 CFR 201.49); 


6. Guaranteeing prices on consigned livestock. 


Respondents are suspended as registrants under the Act until such 
time as they demonstrate that the deficiency in their “Custodial Account 
for Shippers’ Proceeds” has been eliminated. When respondents have 
complied with such requirements, a supplemental order will be issued in 
this proceeding terminating their suspension. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,164) 
In re FRED S. KOPACZ. P&S Docket No. 5051. Decided March 28, 1975. 


Accounts and records—incomplete or incorrect—Purchase price—failure to pay 
when due—Insolvency—Sanction 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a dealer thereunder as set forth herein, respondent is suspended as a regis- 
trant under the Act for 30 days and thereafter until he demonstrates that he is no longer 
insolvent. 
John E. Ford, for complainant 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act. 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the Act. It was instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that the respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204), and that respondent wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying the 
allegations in the complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 
Respondent failed to so file an answer. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by Respondent’s failure to file an answer, are adopted and set 
forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) as amend- 
ed). 


FINDINGS OF FACT 


1. (a) Fred S. Kopacz, herein referred to as the respondent, is an in- 
dividual whose address is R.R. #2, Sheldon, Wisconsin 54766. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
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2. (a) Respondent's current liabilities, as of August 27, 1974, ex- 
ceeded his current assets. As of said date, respondent had current 
liabilities totaling $11,472.00 and current assets totaling $7,300.00, re- 
sulting in an excess of current liabilities over current assets of 
$4,172.00. 


(b) Respondent’s current liabilities presently exceed his current 
assets. 


3. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased 
livestock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


Date of No. of Head 

Purchase & Species Purchase Price Purchase From 

3-15-74 40 calves $2,800.00 Richard Fliflet 
Sheldon, Wisc. 

3-29-74 59 calves 4,500.00 Richard Fliflet 

4-20-74 54 calves 900.00 Balance Richard Fliflet 

Due 

10-22-73 9 calves 510.48 William Shea 

Gilman, Wisc. 


(b) As of August 27, 1974, there remained unpaid by the re- 
spondent a total of $8,710.48 for the livestock purchases set out above. 


4. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records, and memoranda which fully and correctly 
disclosed all transactions involved in his business subject to the Act in 
that respondent failed to keep and maintain (1) a general ledger of ac- 
counts showing assets, liabilities, income, expenses, and net worth; (2) a 
cash receipts and disbursements journal; (3) a daily record of livestock 
purchases; (4) a check register; (5) purchase and sales invoices; (6) 
monthly reconciliations of his bank account; (7) and a periodic inventory 
of livestock. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, respond- 
ent’s financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
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tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in finding of fact 4 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, in connection with his operations under the Act, shall 
cease and desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) a cash receipts and 
disbursements journal; (3) a daily record of livestock purchases; (4) a 
check register; (5) purchase and sales invoices; (6) monthly recon- 
ciliations of his bank account; (7) and a periodic inventory of livestock. 


Respondent is suspended as a registrant under theAct for a period of 
30 days and thereafter until such time as he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding ter- 
minating this suspension, after expiration of the 30 day period. 


This order shall be effective from the sixth day after the Decision and 
Order become final.* Copies hereof should be served upon the parties. 


Pursuant to the amended Rules of Practice governing procedures un- 
der the Packers and Stockyards Act, this Decision and Order become 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in Sections 202.16 and 202.18 of the Rules of Practice as 
amended. 


“The Decision and Order became final December 2, 1975.—Ed. 
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(No. 17,165) 


G &B, INC. v. CUSTOM PACKING, LTD. PACA Docket No. 2-3650. Decided 
June 9, 1976. 


Contract price—failure to pay in full—Reparation 


Where respondent failed to pay in full for the produce in issue herein, respondent is in vio- 
lation of the Act. Respondent is liable to complainant for the balance due and owing in 
the amount of $11,778.92 for which reparation is awarded. 


Ed Barron, Presiding Officer. 
Robert E. Austin, Leesburg, FL, for complainant. 
A.J. Kalfus, Norfolk, VA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). An informal 
complaint was filed on September 3, 1974. The formal complaint was 
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filed on November 27, 1974. Complainant seeks to recover from re- 
spondent reparation in the sum of $19,212.17 in connection with num- 
erous transactions in interstate commerce involving the sale by com- 
plainant to respondent of various lots of citrus fruit. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant in the amount alleged in the complaint. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, oral hearing was waived by the parties. Accordingly, the 
shortened procedure set forth in section 47.20 of the Rules of Practice, 7 
CFR 47.20, is applicable. Pursuant to this procedure complainant and 
respondent, respectively, were given the opportunity to file an opening 
and an answering statement, but neither did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, G & B, Inc., is a corporation whose address is P.O. 
Box 120, Leesburg, Florida. 


2. Respondent, Custom Packing, Ltd., is a corporation whose address 
is P.O. Box 3484, Norfolk, Virginia. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 

3. During the period of December 10, 1973, to April 9, 1974, in the 
course of interstate commerce, complainant sold and shipped to re- 
spondent various lots of citrus fruit at contract prices totaling 
$35,278.92, f.o.b. loading point in the State of Florida. The shipments, 
upon arrival at contract destination, Norfolk, Virginia, were received 
and accepted by respondent. 


4. Respondent has paid complainant a total of $23,500 in connection 
with the shipments involved herein. 


5. The informal complaint was filed on September 3, 1974, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleges in its formal complaint that between the dates of 





[ 
a 
f 
t 
fi 
c 


MARTIN PRODUCE CO. v. MONSOURS 613 
Citeas 35A.D. 613 


December 10, 1973, and April 9, 1974, it sold and shipped various lots of 
citrus fruit to respondent at agreed contract prices totaling $42,712.17, 
f.o.b. loading point in the State of Florida. Complainant further alleges 
that the fruit was accepted by respondent at contract destination in Nor- 
folk, Virginia, but that respondent has paid complainant only $23,500 in 
connection with the purchases, leaving a balance due of $19,212.17. 


Respondent in its answer admits the purchase, receipt and acceptance 
of the citrus fruit. Respondent denies, however, that it is indebted to 
complainant in the amount claimed in the formal complaint, or 
$19,212.17. 


Complainant’s evidence, consisting of its invoices rendered to re- 
spondent, show a total of 16 sales made to respondent between 
December 10, 1973, and April 9, 1974, at f.o.b. prices totaling 
$35,278.92. Complainant admits that respondent is entitled to a credit 
of $23,500 for payments already made in connection with these sales. 
Subtracting this credit, $23,500, from the total of the contract prices, 
$35,278.92, leaves a balance due and owing by respondent to com- 
plainant of $11,778.92. Respondent’s failure to pay this sum to com- 
plainant is a breach of contract in violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $11,778.92, with interest thereon at the 
rate of 8% per annum from March 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,166) 


MARTIN PRODUCE COMPANY, INC. v. MONSOURS, PACA Docket No. 
2-3761. Decided June 9, 1976. 


Contract terms—f.o.b. transaction—Suitable shipping condition—warranty of 
not applicable—Accord and satisfaction—failure to establish—Reparation 
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In an f.o.b. transaction where the transportation service and conditions were not normal, 
the warranty of suitable shipping condition is not applicable. Further, where respond- 
ent failed to establish accord and satisfaction with respect to the check tendered com- 
plainant for $1269, respondent is liable to complainant for the balance due and owing 
complainant in the amount of $729.00 for which reparation is awarded. 


Ed Barron, Presiding Officer. 
Complainant prose. 
John B. Towner, Pittsburgh, KS, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the sum of $1,998 in connection with a transac- 
tion in interstate commerce involving a truckload of potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to com- 
plainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, complainant filed an opening statement and respondent filed 
an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Martin Produce Company, Inc., is a corporation 
whose address is P.O. Box 446, Greeley, Colorado. 


2. Respondent, Monsour’s, Inc., is a corporation whose address is 112 
North Elm Street, Pittsburg, Kansas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 
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3. On or about October 21, 1974, in the course of interstate com- 
merce, complainant sold to respondent 220 100-pound sacks of red 
potatoes, U.S. No. 1 grade, size A, and 230 100-pound sacks of red 
potatoes, U.S. No. 2 grade, size A, at an agreed contract price of $1,998, 
f.o.b. Greely, Colorado. 


4. The contract between the parties was negotiated by the Tulsa 
Brokerage Co., Tulsa, Oklahoma, which issued a memorandum in con- 
nection therewith on October 21, 1974. 


5. On October 22, 1974, and pursuant to the contract set forth in 
Finding of Fact No. 3, complainant loaded 220 100-pound sacks of 
“Hoyle’s Best Brand” red potatoes, and 230 100-pound sacks of “Elk 
Brand” red potatoes onto a truck furnished by respondent at Greeley, 
Colorado, for shipment to respondent at Pittsburg, Kansas. Each of 
these lots had been subjected to a joint Federal-State inspection at 
Greeley on October 22. As a result of this inspection, the lot of “Hoyle’s 
Best Brand” potatoes were certified as U.S. No. 1 grade, Size A, with de- 
fects averaging within tolerance for the grade, and with 1% Soft Rot be- 
ing noted. The lot of “Elk Brand” potatoes was certified as Colorado Util- 
ity grade, size A, with defects averaging within tolerance for the grade, 
and with no soft rot. 


6. Following inspection, the potatoes referred to above were loaded at 
Greeley on October 22 into a truck furnished by respondent and were 
transported to respondent’s place of business at Pittsburg, Kansas, 
arriving there on October 23, 1974. Upon arrival at Pittsburg, the 
potatoes were unloaded from the truck into respondent’s warehouse. 


7. Following the arrival of the load, respondent, also on October 23, 
examined the load and telephoned the broker, complaining about the 
condition of the load. The broker discussed the matter with com- 
plainant’s employee, Dewey Martin, and communicated back with 
respondent, recommending that an inspection be made of the load. 


8. A Federal inspection, for condition only, was made of the load at 
Pittsburg, Kansas, at 4;30 p.m. on October 25, 1974. The results of that 
inspection, in relevant part, are as follows: 


Products Inspected: Round Red POTATOES in burlap bags printed “Hoyle’s Best 
Brand U.S. No. 1 and/or Elk Brand Colorado Utility Potatoes”. . . Applicant states 
450 sacks. 


Condition of Load: Stacked at above location in cool room. 
Temperature of Product: Various pulp temperatures 48 °F. 


Condition: U.S. No. 1 Lot: From 4 to 19%, average 10% Slimy Soft Rot mostly ad- 
vanced, some in early stages. From 14 to 25%, average 19% damage including 9% 
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serious damage by slightly sunken discolored areas, many of which are sticky. Other 
Lot: From 5 to 16%, average 9% Slimy Soft Rot in all stages, mostly advanced. 
From 5 to 15%, average 10% serious damage by sunken discolored areas. 
9. The formal complaint was filed on April 10, 1975, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for consideration involves the contract terms 
of the sale. Specifically, complainant alleges that the potatoes were sold 
to respondent under terms f.o.b. Greeley, Colorado, while respondent 
takes the position that the sale was f.o.b. as to price and delivered as to 
grade. 


As shown in Finding of Fact No. 4, the contract was negotiated be- 
tween the parties by a broker, the Tulsa Brokerage Co., of Tulsa, 
Oklahoma, which issued its memo of sale in connection with the transac- 
tion under date of October 21, 1974. According to the broker’s memo, 
the terms of sale were f.o.b. Greeley, Colorado, without any 
qualification. Respondent received a copy of this memo, but as far as can 
be determined from the record made no objection to its contents at any 
time. Respondent attempts to explain its failure to complain by saying 
that it did not receive the memo until after the load arrived at Pittsburg 
and hence was not then aware of the f.o.b. terms set forth in the memo. 
While this may have been true, it hardly explains why respondent, when 
it did receive the memo and did become aware of the term f.o.b., failed to 
make any complaint in connection therewith, either to the broker or to 
complainant. Accordingly, in view of the contents of the broker’s memo, 
and the lack of evidence to show any protest to, or inquiry of, com- 
plainant or the broker by respondent regarding the f.o.b. terms set forth 
in the memo, we conclude that the sale was made under terms f.o.b. 
Greeley, Colorado. 


The term “F.o.b.” is defined in the Department’s Regulations (7 CFR 
46.43(i)) as meaning that the produce sold is to be placed free on board 
the transporting vehicle at shipping point, in suitable shipping con- 
dition, and that the buyer assumes all risk of damage and delay in trans- 
it not caused by the seller. “Suitable shipping condition” is defined in the 
Regulations (7 CFR 46.43(j)) as meaning that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed upon between 
the parties. 
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Respondent’s acceptance of the potatoes involved herein is not 
disputed. Accordingly, having accepted the potatoes, respondent is 
liable to complainant for the agreed purchase price thereof, less provable 
damages sustained by respondent as the result of any breach of contract 
by complainant B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228 
(1966). 


Respondent, in substance, takes the position that the warranty of 
suitable shipping condition implied in this f.o.b. sale (supra) was 
breached by complainant, in that the potatoes involved herein were ab- 
normally deteriorated on arrival at contract destination. As proof of the 
alleged breach by complainant, respondent relies upon the results of the 
Federal inspection made of the tubers at Pittsburg, Kansas on October 
25, 1974 (see Finding of Fact No. 8). Complainant, in substance, takes 
the position that the warranty is inapplicable in this case, in that the 
transportation services and conditions under which the produce was 
handled enroute to destination were abnormal. Specifically, com- 
plainant alleges that the transportation which was furnished by re- 
spondent—an open top truck—was not suitable for hauling potatoes”...as 
potatoes will heat under tarps if it is a real hot day. This load came right 
off the sorter onto the truck. Any moisture and hot trailer can break 
these potatoes down enroute.” Respondent in its answering statement 
responds to complainant by observing that [TJhe shipment took place be- 
tween Greeley, Colorado, and Pittsburg, Kansas, in the latter part of Oc- 
tober 1974. Very little heat is encountered at that time of year, and the 
inspection of October 25, 1974, revealed the pulp temperature of the 
potatoes to be only 48 °F. Clearly heat was not a factor.” 


It has been held that the burden of proving that transportation service 
and conditions are normal rests upon the party—respondent 
here—which seeks the protection of the warranty of suitable shipping 
condition, since this fact must be established to render the warranty ap- 
plicable. Andrews Bros. of California v. Yorktowne Wholesale Grocery 
Company, 8 A.D. 551 (1949). We are of the opinion that respondent has 
failed to sustain that burden. While respondent states that very little 
heat is encountered in the Colorado-Kansas area in October, it has of- 
fered no evidence to substantiate that statement, such as applicable 
weather reports. As to its reference to the 48°F. pulp temperature of the 
potatoes, it must be remembered that this was a reading taken by the 
Federal inspector on October 25, after the potatoes had been in respond- 
ent’s warehouse for some 48 hours, and not while the potatoes were in 
transit on October 22 and 23, 1974. On the whole, and after due con- 
sideration of the evidence of record, we conclude that the warranty of 
suitable shipping condition is not applicable to this case, and therefore 
no question arises as to its breach, or damages arising therefrom. 
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Respondent next contends that complainant is barred from making 
any further claims against respondent, on the ground that an accord and 
satisfaction was reached between the parties when complainant received 
and retained a cashier’s check drawn by respondent in complainant’s 
favor in the amount of $1,269, or $729 less than the contract price. The 
record shows that the check, dated December 13, 1974, was sent to the 
Department accompanied by a letter bearing the same date. The letter 
stated, in relevant part: 


The loss to Monsour’s, Inc. on the transaction was $2.00 per sack on the No. 1’s and 
$1.25 per sack on the No. 2’s. Our certified check, payable to Martin Produce Com- 
pany in the amount of $1,269, is herewith enclosed, the same representing the in- 
voice price, less our loss due to the decay in the potatoes. 


Nowhere in this letter was there a statement that the check was being 


submitted for forwarding to complainant as payment in full for the 
potatoes, nor was there any notation to this effect on the check. 


Further correspondence in the matter was had between respondent 
and the Department. By letter dated February 5, 1975, respondent in- 
formed the Department that the check might be released to complainant 


but that an acceptance by complainant would be construed by respond- 


ent as an accord and satisfaction. The Department, by letter dated 
March 27, 1975, forwarded the check to complainant with the statement 
that “We have been unable to obtain a proposal for settlement from 
respondent in an amount greater than its original offer of $1,269. 
Respondent has declined to release this sum as an undisputed amount. 
The check is attached.” Complainant received the check, and though 
retaining it in its possession, has not cashed it. 


To constitute an accord and satisfaction, it is necessary that the 
payment tendered be offered in full satisfaction of the demand and be 
accompanied by such acts and declarations as amount to a condition that 
the payment, if accepted, is accepted in satisfaction of the greater 
amount claimed; and the tender must be such that the party to whom it 
is offered is bound to understand therefrom that, if he takes it, he does 
so subject to such conditions. The mere fact that the creditor receiving 
less than the amount of his claim with knowledge that the debtor claims 
to be indebted to him only to the extent of the payment made, does not 
necessarily establish an accord and satisfaction. A.G. Shore Company v. 
Conner Brothers, 18 A.D. 1269 (1959); Martori Brothers Distributors v. 
Frank Kenworthy Co., 14 A.D. 244 (1955); Frank Kenworthy Co. v. J. 
Lerner & Son, 13 A.D. 837 (1954). 


After considering all the facts and circumstances of this case, it is our 
opinion that no accord and satisfaction resulted from the actions of the 
parties herein, and it is so concluded. This conclusion is not altered by 





the r 
the c 
stein 
tion 
and s 
this 
with 
was 
(193 


Th 
titlec 
chec 
spon 
tion 


W. 
com] 
8% f 


Co 


SUN 


Cor 


Whe 


Geor; 











SUNNYSIDE-WATSONVILLE CORP. v. G.I. PRODUCE CO. 619 
Cite as 35 A.D. 619 


the retention of the check by complainant under the circumstances of 
the case, for as we said in Watsonville Exchange, Inc. v. Lewis D. Gold- 
stein Fruit and Produce Corporation, 7 A.D. 1205 (1952): “Mere reten- 
tion of the check under such circumstances does not amount to accord 
and satisfaction.” Our conclusion likewise is not altered by the fact that 
this check, which was not cashed and which complainant received 
without being clearly informed that it was being offered as full payment, 
was a cashier’s check. Katich v. Evich, 297 P. 762, 161 Wash. 581 
(1931). 


The full contract price of these potatoes is $1,998. Respondent is en- 
titled to a credit of $1,269, representing the amount of the cashier’s 
check being held by complainant, leaving a balance due of $729. Re- 
spondent’s failure to pay this sum to complainant is in violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $729, with interest thereon at the rate of 
8% per annum from December 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,167) 


SUNNYSIDE-WATSONVILLE CORPORATION v. G. I. PRODUCE COMPANY, INC. 
PACA Docket No. 2-3651. Decided June 9, 1976. 


Consignment—alleged misrepresentation of temperature—Burden of proof— 
failure to sustain—Dismissal 


Where complainant failed to sustain its burden of proof of misrepresentation of tem- 
perature as found herein, and respondent’s handling of the produce on consignment 
was just and reasonable, the complaint is dismissed. 


George S. Whitten, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $1,761.60 against respondent in connection with a trans- 
action involving 576 flats of strawberries in interstate commerce. 


A copy of the Department’s report of investigation was served upon 
each of the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto denying liability to com- 
plainant. 


Since the amount in dispute does not exceed $3000, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, complainant filed an 
opening statement and a brief while respondent filed only an answering 
statement. 


FINDINGS OF FACT 


1. Complainant is a corporation, Sunnyside-Watsonville Corporation, 
whose address is P. O. Box 548, Watsonville, California. 


2. Respondent, G. I. Produce Company, Inc., is a corporation whose 
address is 492 West Finley Avenue, Birmingham, Alabama. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On June 18, 1974, in the course of interstate commerce, com- 
plainant sold to respondent 576 flats of strawberries at $3.60 per flat, 
plus 20° pre-cooling, plus Tectrol, f.o.b., Watsonville, California,.for a 
total contract price of $2,277.80. This contact was negotiated by a 
broker, Sal Cortella of Dallas, Texas. 


4. On the same day, June 18, 1974, complainant shipped the 
strawberries from loading point in California to respondent in Birming- 
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ham, Alabama, aboard a truck operated by the Garrison Trucking Com- 
pany. 


5. The commodity arrived in Birmingham on June 22, 1974, in a 
deteriorated state. Respondent requested a Federal inspection the same 
day, the results of which are as follows: 


Condition of Equipment: Temperature controls in operation. 
Condition of Load: Stacked on trailer at above location. 
Condition of Pack: Each lot: well filled: 


Temperature of Product: Near side doors: Top 43° fahrenheit; bottom 45° fahren- 
heit. 


Condition: Each lot: Mostly ripe and firm. Soft 10 percent to 25 percent, average 
15 percent. Decay 8 percent to 22 percent, average 13 percent. Gray Mold Rot in 
various stages accompanied by slight mold growth. 


Remarks: Inspection made during the unloading process. 


6. The Ryan Recorder showed in transit temperatures to have been 
35° to 40°. 


7. Respondent informed the broker of the result of the Federal in- 
spection and the broker in turn informed complainant. Based on in- 
formation received from the broker, complainant agreed to allow re- 
spondent to handle the commodity on a consignment basis. 


8. Respondent sold the strawberries for $1,152.00, deducted expenses 
and remitted to complainant a check in the amount of $516.20. 


9. A formal complaint was filed on January 28, 1975, which was 
within nine months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Both parties agree that this load of strawberries was, subsequent to 
June 22, 1974, to be handled on a consignment basis. The only question 
is, whether the complainant has a right to avoid that agreement and 
have his rights determined under the original contract of sale. 


Complainant’s representative contends, that when the load of 
strawberries arrived at destination a Federal inspection was made, the 
results of which were conveyed to complainant by the broker Sal Cor- 
tello. The temperatures of 35° to 40° were quoted as those shown by the 
inspection report but upon receipt of that report several days later it was 
discovered that temperatures shown therein were 43° top and 45° bot- 
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tom. Complainant’s representative further contends that quotation of 
the incorrect temperatures by the broker was a misrepresentation of a 
material fact, and that due to that misrepresentation complainant was 
led to believe that the strawberries were not in suitable shipping con- 
dition. Complainant’s representative states that this misrepresentation 
was the basis for complainant’s decision to enter into the consignment 
agreement with the respondent, and if the correct temperatures had 
been quoted complainant would have insisted that respondent comply 
with the terms of the original contact of sale. Complainant’s representa- 
tive alleges that since temperatures upon arrival, as contained in the 
inspection report, are material facts to which the shipper should be 
privy, the witholding of such facts makes the consignment agreement 
voidable at his option. Douglas v. Mutual Produce, 27 A.D. 776, (1968). 


Complainant as the party alleging the misrepresentation has the bur- 
den of proving such by a preponderance of the evidence. L. Gillarde Sons 
Company v. John C. Moritz Company, 21 A.D. 590, (1962) Respondent 
has denied that there was any misrepresentation. 


To sustain this burden complainant has offered an affidavit sworn to 
by its representative, John Catlin, and also a brief to the effect that the 
misrepresentation was made during a phone conversation with the 
broker. These documents, signed by complainant’s representative who 
has no personal knowledge of the facts alleged therein, are unacceptable 
as evidence in this proceeding. The only other evidence of record which 
might tend to partially support the allegations of complainant’s 
representative is a hand written note on the bottom of a telegram sent 
by complainant. The note by itself is also insufficient to support the 
allegation of misrepresentation and in addition is unsigned. In the ab- 
sence of written evidence by someone having actual knowledge of the 
facts, the documents in this case signed by complainant’s representative 
are insufficient to satisfy complainant’s burden of proof with respect to 
the allegations of misrepresentation. Senter Brothers, Inc. v. Rene N. 
Moreau, 18 A.D. 145 (1959) 


Therefore, complainant, having failed to sustain its burden of proof, 
we have no choice but to dismiss the complaint. We note also that even 
had complainant shown a misrepresentation and thereby avoided the 
consignment modification, the Ryan tape shows good temperatures. 
Thus, the suitable shipping condition rule would be applicable and con- 
sidering the condition of the berries as shown by the arrival inspection, 
complainant would be in clear breach of the contract of sale. 


ORDER 
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The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,168) 


HOMSTEAD TOMATO PACKING CO., INC. v. GARRETT HOLMES AND COM- 
PANY, INC. PACA Docket No. 2-3857. Decided May 28, 1976. 


Notice of defective goods — untimely — Deduction — from contract price 
unauthorized—Reparation 


Where respondent accepted the goods in issue on arrival and failed to give complainant 
timely notice of the alleged defects therein, respondent is liable to complainant for the 
full contract price of said goods, less the amount of $8,355.87 already paid by re- 
spondent thereon, for a total due and owing in the amount of $560.13 for which 
reparation is awarded complainant with interest. 

Bill Bingham, Presiding Officer. 

Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) A timely 
complaint was filed in which complainant seeks an award of reparation 
in the sum of $1,200 against respondent in connection with a transac- 
tion involving 1200 thirty pound cartons of fresh tomatoes shipped in 
interstate commerce. This amount was subsequently reduced to 
$560.13. 


A copy of the Department’s report of investigation was served upon 
complainant on June 23, 1975. A copy of the formal complaint and 











624 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 623 


report of investigation were served upon respondent on the same date. 


Respondent filed an answer on July 28, 1975, denying any indebtedness 
to complainant. 


Since the amount in dispute does not exceed $3,000, the shortened 
method of procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure the parties were 
given the opportunity to submit evidence in the form of sworn state- 
ments but did not do so. Complainant filed a brief. 


FINDING OF FACTS 


1. Complainant, Homestead Packing, Inc., is a corporation whose ad- 
dress is P. O. Box 3064, Florida City, Florida. 


2. Respondent, Garrett-Holmes and Company, Inc., is a corporation 
whose address is P. O. Box 1366, Kansas City, Kansas. At the time of 
the transaction involved herein, respondent was licensed under the Act. 


3. On January 7, 1975, in the course of interstate commerce, com- 
plainant and respondent entered into an oral contract for the sale of 
1200 thirty pound cartons of fresh tomatoes, extra large and large, U.S. 
combination grade, with at least 85% U.S. No. 1 quality, for a total con- 
tract price of $8,916.00. These tomatoes were sold FOB acceptance 
final. Comprising part of the total contract price was a $300 charge for 
gasing and $216.00 for freight to the gas room. 


4. The tomatoes were shipped from Immokalee, Florida to respondent 
in Kansas City, Kansas on January 10, 1975. 


5. Respondent accepted the tomatoes upon arrival and has paid to 
date $8,355.87 of the contract price. 


6. A formal complaint was filed on May 5, 1975, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant has instituted this PACA complaint alleging that re- 
spondent has taken an unauthorized deduction of $560.13 from the total 
contract price. Complainant asserts that the reduction in payment was 
unauthorized because complainant did not receive timely notice of de- 
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fects in the shipped goods. Complainant further alleges, that since its 
invoices contain the words “any complaints must be made to shipper in 
writing immediately after unloading and accompanied by USDA in- 
spection” respondent was aware of what steps had to be taken in order to 
hold complainant liable for any defected goods. Complainant states that 
since respondent did not follow this procedure, the affidavits of its em- 
ployees to the effect that the goods were defected and, that notice to 
that effect was given to complainant, are not sufficient by themselves to 
establish respondent’s contentions. Respondent on the other hand al- 
leges that one of its employees, Jack Figuieras (in a phone conversation 
with complainant’s employee Mr. Banks) was told after informing 
complainant that the load showed excessive decay, that a federal inspec- 
tion was not necessary and that the respondent would be protected a- 
gainst any loss. Respondent further alleges that this procedure has 
been followed in the past with this complainant when problems of decay 
have come about, that no written notices confirming those past conver- 
sations were furnished complainant and that this is a pattern of prac- 
tice established between the parties. Therefore, respondent asserts 
that complainant should honor this agreement as it has done with 
other similar agreements in the past and make proper allowances. 


Under the Uniform Commercial Code, Section 2-607(a) “Where a ten- 
der has been accepted the buyer must within a reasonable time after he 
discovers or should have discovered any breach notify the seller of the 
breach or be barred from any remedy”. The requirement that notice be 
given within a reasonable time is important, especially where, as here, 
no inspection was made by an impartial and qualified third party. Rio 
Ray Citrus Corporation v. Jay Citrus, 31 AD 794 (1972). However under 
this section written notice is not required. 


With respect to what constitutes sufficient notice in this case we find 
that the invoices constitute confirmatory memoranda and reveal the un- 
derstanding of the parties since they were not objected to promptly. This 
is especially true when a party alleges that words contained in the in- 
voices places the other on notice or are considered part of the contract. J. 
R. Simplot Company v. Red L. Foods Corporation, 17 AD 384 (1958) . 
Therefore, we find that acceptable notice in this case would have been 
that outlined on complainant’s invoice, a copy of which was sent to 
respondent. Since there is no evidence to show that respondent did in 
fact follow that procedure we conclude that there was no timely notice 
given of the alleged breach. 


Because of the above conclusions we find that respondent accepted the 
goods upon arrival and is liable for the contract price. Respondent’s 
failure to pay the amount of $560.13 to complainant is a violation of sec- 
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tion 2 of the Act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation $560.13, with interest thereon at the rate of 
8% per annum from February 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,169) 


PAYTON PRODUCE v. MO-BAR PRODUCE COMPANY. PACA Docket No. 
2-3727 Decided May 28, 1976. 


Contract of sale—failure to prove—Consignment contract—failure to 
prove—Accord and Satisfaction—failure to establish—Acceptance—Reparation 


Where respondent accepted the melons in issue it is liable to complainant for the reason- 
able value thereof as found herein in the amount of $2,472.31, less the amount al- 
ready paid by respondent of $1,700.00, for a total due and owing complainant of 
$772.31 for which reparation is awarded. 


Counterclaim — Dismissal 


In the absence of a consignment contract, on which respondent based its claims, the coun- 
terclaim is dismissed. 


Bill Bingham, Presiding Officer. 
James H. Dumas, Jr., Birmingham, AL, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the sum of $772.31 against respondent in connection with transac- 
tions involving two trailer loads of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon complainant on March 29, 1975. Copies of the complaint 
and report of investigation were served upon respondent on March 27, 
1975. Respondent filed an answer to the complaint on April 15, 1975 
alleging that the contract between himself and complainant was not one 
of consignment, but one of sale and that if in fact a consignment is found 
to exist, respondent counterclaims in the amount of $258.34 as the 
amount due respondent under a consignment basis contract. 


Since the amount in dispute does not exceed $3,000, the shortened 
method of procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant thereto, complainant filed an 
opening statement, respondent failed to file an answering statement and 
neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, George R. Payton doing business as 
Payton Produce Company, whose address is 1632 Graymont Avenue 
West, Birmingham, Alabama. 


2. Respondent is an individual, Kaiser Beshara Mobarak doing 
business as Mo-Bar Produce Company whose address is 519 Rutger 
Street, Utica, New York. At the time of the transactions involved herein 
respondent was licensed under the Act. 


3. On or about September 9th and 14th, 1974, in the course of in- 
terstate commerce, complainant shipped from loading point in Alabama 
to respondent in Jacksonville, Florida, two trailer loads of watermelons. 
The first load was shipped aboard trailer number 1T-2241 and the sec- 
ond shipment was aboard trailer number 22-T-2811. These trailers were 
operated by an individual, David Hollon of Gardendale, Alabama. 
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4. Upon arrival at destination respondent accepted the watermelons 
and remitted to complainant two checks totaling $1,700.00. 


5. Respondent received net proceeds of $2,427.31 in connection with 
two loads of watermelons. 


6. A formal complaint was filed on February 10, 1075, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that he consigned two trailer loads of water- 
melons worth $2,472.31 to respondent of which $772.31 is still due and 
outstanding. Complainant further alleges that the original contract be- 
tween himself and respondent was one of sale, but because the invoices 
submitted as evidence in this matter contained no price he has styled his 
complaint as one for breach of consignment contract. Respondent on the 
other hand alleges that the contract was one of sale for which no ad- 
ditional funds are due complainant. Respondent contends that the two 
checks totaling $1,700.00 remitted to complainant were in full payment 
of the contract, that the contract was paid in full because each check con- 
tained the words “If incorrect please return” and respondent's cashing of 
these checks constituted an accord and satisfaction. Respondent con- 
tends, that if a consignment contract is found to exist, he is entitled to 
$258.34 which are expenses he incurred while disposing of com- 
plainant’s goods under such a contract. 


In support of his contentions that the contract was one of the con- 
signment, complainant offers the Department’s Report of Investigation 
and conclusions to the effect, that because the price term was omitted 
from the invoices submitted as evidence in the case a firm contract of 
sale had not been established and complainant should treat the contract 
as one of consignment. Complainant offers no other evidence in support 
of his allegations. 


The burden of proving the allegations in the complaint is on the com- 
plainant. Even though the Department’s Report of Investigation is in 
evidence, we feel that it does not contain evidence sufficient to, by itself, 
support complainant’s claim. Therefore we are of the opionion that com- 
plainant has failed to present sufficient evidence to support those 
allegations and therefore has not sustained its burden of proof. 
Moreover, we find that the same is true with respect to respondent’s 
allegations that a contract of sale existed between the parties. However, 
since respondent accepted the goods, he is liable for the reasonable value 
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thereof. 


In the absence of other evidence we will accept the Department’s com- 
putation of respondent’s net proceeds as the reasonable value of these 
watermelons. That figure was $2,472.31. Since respondent has already 
paid complainant $1,700.00, a balance of $772.31 is still outstanding. 
Respondent’s failure to pay this amount to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded with in- 
terest. 


As to respondent’s allegations with respect to an accord and satisfac- 
tion the burden rests on him to establish such by a preponderance of the 
evidence. We find such unsupported by the evidence. To sustain the plea 
of accord and satisfaction there must be a bona fide dispute between the 
parties as to the amount due at the time of tender. While the dispute 
need not be well founded, it must be made in good faith, based on real 
grounds for dispute. J & R Food Specialties, Inc. v. Lambardo Fruit & 
Produce Company, 29 A.D. 1213 (1970). We find from a review of the 
record that no such dispute existed. Therefore, we conclude that re- 
spondent has not satisfied his burden and that there was no accord and 
satisfaction. 


Since no consignment contract was found to exist we conclude that 
respondent’s counterclaim which was alleged to have arisen from such a 
contract should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall pay 
complainant as reparation, $772.31 with interest thereon at the rate of 
eight percent per annum from October 1, 1974 until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 17,170) 


B & L PRODUCE OF ARIZONA, INC. v. A. M. MANTIA, INC. and/or E. & S. 
DISTRIBUTORS. PACA Docket No. 2-3641. In order issued May 27, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17, 171) 


COCOLA FRUIT CORPORATION v. RED OWL STORES, INC. PACA Docket No. 
2-4086. In order issued May 27, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,172) 


COCOLA FRUIT CORPORATION v. RED OWL STORES, INC. PACA Docket No. 
2-4048. In order issued May 27, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,173) 


WEST COAST PACKERS, INC. v. CORVALLIS FROZEN FOODS. PACA Docket 
No. 2-3635. In order issued May 27, 1976, by Donald A. Campbell, 
Judicial Officer. 


REMOVAL OF STAY—SUPPLEMENTAL ORDER 


(No. 17,174) 


J. ACEVEDO & SONS, and J. ACEVEDO & SONS, INc. PACA Docket Nos. 


2-2717 and 2-2889. In order issued June 21, 1976, by Donald A. 
Campbell, Judicial Officer. 


Th 
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(No. 17,175) 


In re SOUTHWEST PRODUCE, INC. PACA Docket No. 2-2997. In order 
issued June 21, 1976, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 17,176) 


FIESTA FARMS COOPERATIVE v. A. J. CAMP, INC. PACA Docket No. 2- 
4233. Reparation of $7,368.00 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in or- 
der issued May 28, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,177) 


SENINI ARIZONA, INC. v. A. J. CAMP, INC. PACA Docket No. 2-4231. 
Reparation of $6,790.50 with 8 percent interest from February 1, 
1976, awarded complainant against respondent in order issued May 
28, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,178) 


ZOLLER DISTRIBUTING, INC. v. A. J. CAMP, INC. PACA Docket No. 
2-4232. Reparation of $12,654.50 with 8 percent interest from 
January 1, 1976, awarded complainant against respondent in order 
issued May 28, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,179) 


JOHN A. EICK v. HAROLD J. STABILE PRODUCE, INC. PACA Docket No. 2- 
4249. Reparation of $12,264.60 with 8 percent interest from July 
1, 1975, awarded complainant against respondent in order issued 
June 4, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,180) 


FRIEDMAN & BROUSSARD v. A. J. CAMP, INC. PACA Docket No. 2-4246. 
Reparation of $2,758.00 with 8 percent interest from January 1, 
1976, awarded complainant against respondent in order issued 
June 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,181) 


FRUIT DISTRIBUTING CORPORATION v. A. J. CAMP, INC. PACA Docket No. 
2-4255. Reparation of $9,087.00 with 8 percent interest from Oc- 
tober 1, 1975, awarded complainant against respondent in order 
issued June 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,182) 


MAPES PACKING CORPORATION v. A. J. CAMP, INC. PACA Docket No. 2- 
4245. Reparation of $25,302.50 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in or- 
der issued June 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,183) 


SALT CITY PRODUCE Co., INC v. HAROLD J. STABILE PRODUCE, INC. PACA 
Docket No. 2-4250. Reparation of $468.35 with 8 percent interest 
from January 1, 1976, awarded complainant against respondent in 
order issued June 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,184) 


VAN BUREN COUNTY FRUIT EXCHANGE OF FLORIDA, INC. v. A. J. CAMP, 
INC. PACA Docket No. 2-4247. Reparation of $11, 607.75 with 8 
percent interest from February 1, 1976, awarded complainant 
against respondent in order issued June 4, 1976, by Donald A. 
Campbell, Judicial Officer. 
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(No. 17,185) 


BLANFORT, INC v. RIOS PRODUCE. PACA Docket No. 2-4253. Reparation 
of $625.00 with 8 percent interest from January 1, 1976, awarded 


complainant against respondent in order issued June 7, 1976, by 
Donald A. Campbell, Judicial Officer. 


(no. 17,186) 


BLANFORT, INC. v. RIOS PRODUCE. PACA Docket No. 2-4254. Reparation 
of $712.50 with 8 percent interest from June 7, 1976, awarded 


complainant against respondent in order issued June 7, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,187) 


MILNE PRODUCE, INC. v. ALVIE R. TRAMMELL, d/b/a OZARK POTATO CO. 
PACA Docket No. 2-4251. Reparation of $2,370.00 with 8 percent 
interest from December 1, 1975, awarded complainant against 
respondent in order issued June 7, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,188) 


BRUCE CHURCH, INC. v. GORDONS INC. PACA Docket No. 2-4243. Repar- 
tion of $672.00 with 8 percent interest from November 1, 1975, 


awarded complainant against respondent in order issued June 9, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,189) 


F. J. REARDON, INC. v. VINCENT MUSCARELLA d/b/a STANDARD BANANA. 
PACA Docket No. 2-4242. Reparation of $2,324.00 with 8 percent 
interest from July 1, 1975, awarded complainant against respond- 
ent in order issued June 9, 1976, by Donald A. Campbell, Judicial 
Officer. 
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(No. 17,190) 


HAL MERDLER PRODUCE, INC. v. CLEVELAND VEGETABLE MARKET CO. 
PACA Docket No. 2-4230. Reparation of $4,811.25 with 8 percent 
interest from August 1, 1975, awarded complainant against re- 
spondent in order issued June 9, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,191) 


DEAVER PRODUCE Co. v. A. J. CAMP, INC. PACA Docket No. 2-4244. 
Reparation of $1,420.00 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
June 10, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,192) 


GIUMARRA VINEYARDS CORPORATION v. A. J. CAMP, INC. PACA Docket 
No. 2-4240. Reparation of $4,039.50 with 8 percent interest from 


November 1, 1975, awarded complainant against respondent in or- 
der issued June 10, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,193) 


MENDELSON—ZELLER CoO., INC. v. A. J. CAMP, INC. PACA Docket No. 2- 
4241. Reparation of $30,104.52 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in or- 
der issued June 10, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,194) 


PRODUCE DYNAMICS, INC. v. A. J. CAMP, INC. PACA Docket No. 2-4257. 
Reparation of $29,604.60 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
June 10, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,195) 


PURE GOLD, INC. v. A. J. CAMP, INC. PACA Docket No. 2-4256. 
Reparation of $2,156.44 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
June 10, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,196) 


RATLIFF POTATO Co., INC. v. A. J. CAMP, INC. PACA Docket No. 2-4258. 
Reparation of $8,395.75 with 8 percent interest from February 1, 
1976, awarded complainant against respondent in order issued 
June 10, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,197) 


COLUMBIALAND, INC. v. DI MATTEO PRODUCE CO., INC. PACA Docket No. 
2-4236. Reparation of $3,728.75 with 8 percent interest from Sep- 
tember 1, 1975, awarded complainant against respondent in order 
issued June 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,198) 


COUTURE FARMS v. A. J. CAMP, INC. PACA Docket No. 24238. 
Reparation of $7,628.00 with 8 percent interest from August 1, 
1975, awarded complainant against respondent in order issued 
June 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,199) 


FORT LUPTON PRODUCE COMPANY v. RIOS PRODUCE. PACA Docket No. 2- 
4237. Reparation of $13,855.00 with 8 percent interest from Oc- 
tober 1, 1975, awarded complainant against respondent in order 
issued June 14, 1976, by Donald A. Campbell, Judicial Officer. 








636 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 636 


(No. 17,200) 


MoorE AND DorsEY, INC. v. AFFY TAPPLE, INC. PACA Docket No. 2- 
2643. Reparation of $5,959.30 with 8 percent interest from 
November 1, 1975, awarded complainant against respondent in or- 
der issued June 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,201) 


SPADA DISTRIBUTING Co., INC. v. A. J. CAMP, INC. PACA Docket No. 2- 
4239. Reparation of $5,750.00 with 8 percent interest from Novem- 
ber 1, 1975, awarded complainant against respondent in order 
issued June 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,202) 


ANDRUS & ROBERTS PRODUCE CCOMPANY v. A. J. CAMP, INC. PACA 
Docket No. 2-4269. Reparation of $12,770.05 with 8 percent in- 
terest from October 1, 1975, awarded complainant against re- 
spondent in order issued June 21, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,203) 


CALIFORNIA ARITCHOKE AND VEGETABLE GROWERS CORPORATION v. A. 
J. CAMP, INC. PACA Docket no. 2-4270. Reparation of $3,262.00 
with 8 percent interest from January 1, 1976, awarded complainant 
in order issued June 21, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,204) 


KATZ COMPANY, INC., THE v. A. J. CAMP, INC. PACA Docket No. 2-4267, 
Reparation of $5,920.00 with 8 percent interest from January 1, 
1976, awarded complainant against respondent in order issued 
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June 21, 1976, by Donald A. Campbell, Judicial Officer. 
(No. 17,205) 


LET-US-PAK v. A. J. CAMP, INC. PACA Docket No. 2-4266. Reparation of 
$2,330.00 with 8 percent interest from March 1, 1976, awarded 
complainant against respondent in order issued June 21, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,206) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. A. J. CAMP, 
INC. PACA Docket No. 2-4265. Reparation of $5,791.25 with 8 per- 
cent interest from March 1, 1976, awarded complainant against 
respondent in order issued June 21, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,207) 


SEALD-SWEET, INC. v. A. J. CAMP, INC. PACA Docket No. 2-4248. 
Reparation of $30,867.23 with 8 percent interest from January 1, 


1976, awarded complainant against respondent in order issued 
June 21, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,208) 


BuD ANTLE, INC. v. S. SEIDERBAUM, INC. PACA Docket No. 2-4268. 
Reparation of $3,724.80 with 8 percent interest from December 1, 


1975, awarded complainant against respondent in order issued 
June 22, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,209) 


CASTRO & SON, INC. v. QUALITY PRODUCE. PACA Docket N. 2-4287. 
Reparation of $2,709.55 with 8 percent interest from February 1, 
1976, awarded complainant against respondent in order issued 
June 22, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,210) 


FISHER RANCH CORPORATION v, QUALITY PRODUCE. PACA Docket No. 2- 
4286. Reparation of $725.50 with 8 percent interest from December 
1, 1975, awarded complainant against respondent in order issued 
June 22, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,211) 


SUNDQUIST FRUIT & COLD STORAGE, INC. v. KELLNER FRUIT CMMPANY, 
INC. PACA Docket No. 2-4271. Reparation of $2,875.00 with 8 per- 
cent interest from February 1, 1976, awarded complainant against 
respondent in order issued June 22, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,212) 


CARL WHITE AND SON v. COLONY FOOD PRODUCTS, INC. PACA Docket No. 
2-4293. Reparation of $4,414.08 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued June 28, 1976, by Donald A. Campbell, Judicial Officer. 
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